


see ‘ s a . ae — iepaaiinaacaate 














_ BEALE, Jr., Professor of Law in Harvard University. 1amo. Clot 
_ $a.50 net; sheep, $3.00 net. | os | 


Mr. Beale’s reputation as professor in charge'of the subject of Criminal Law in the 
‘Harvard Law School os ee that he understands not only the difficulties of the 
subject, but how they should be met. His uew book covers the ground of the larger works — 
on Criminal Procedure. While some subjects are treated more briefly, other cs are 
discussed which do not receive adequate attention in the larger books now before the _ 
public. By care in Brien: Foes citing the leading cases, and by concise and condensed 
statements of the law, the au has succeeded in compressing into the four hundred pages 
of this book, primarily designed for students, all that af ig lawyer needs or cares to 
know, outside his State decisions and books of local practice. The citations of cases refer 
to the reports of every State of the Union, as well as to the reports of the United States 
courts and those of England. 


~ 











Lowell on Bankruptcy. 


A Treatise on the Law of Bankruptcy. By JOHN LOWELL, LL.D.,. 
Judge of the United States District Court for Massachusetts, 1865-1878, 
and of the Circuit Court of the United States for the First Circuit, 1879- 
1884; and JAMES ARNOLD LOWELL, of the Suffolk Bar. 8vo. 
Sheep, $6.00 net. GR, 0: 


re } 
Part One, the work of Judge Lowell, is a general treatise on the Law of Bankruptcy, 
and gives the practitioner access to both American and English ruling authorities with a 
fulness and accuracy to be found in no other book. Judge Lowell was an authority on this 
subject. He drew the first emai wi Act that was presented to Congress, and in every — 
bill offered, up to and including that finally passed in 1898, his views and ideas are 
Part Two, the work of Mr. James A. Lowell, The Bankruptcy Law of 1898, is . 
entirely distinct, giving the practitioner the present Act, section by section, with 
full citations of cases decided under the. Act, and cross references to the Rules, 
Orders, and Forms, which are reprinted in full; and in an Appendix, for reference and. 
comparison, the former Bankruptcy Laws of the United States, — those of 1800, 1841, and. 
1867, —also reprinted in full, with the Amending and Repealing Acts, _ migk 
This part of the book gives judge, referee, and lawyer a manual of the Act of 1898 in” 
form and Saphanar Age peas Ee ae 
No other book combines the two features of theory and practice more skilfully 
treated than this. area , kot ae ne 





LITTLE, BROWN, AND COMPANY, Publishers, 


254. WASHINGTON STREET, BOSTON. 
| ee Pon | 














HARVARD 
LAW REVIEW. 


VOL. XIII. JANUARY, 1900. NO. 5 














THE DECLARATION OF INDEPENDENCE. 


“ When forced, therefore, to resort to arms for redress, an appeal to the 
tribunal of the world was deemed proper for our justification. This was the 
object of the Declaration of Independence.” — Jefferson to Henry Lee, May 
8, 1825. 


E 


HE Declaration of Independence, rightly or not, has often 
been criticised, as lacking in originality. John Adams, 
concurring in a slur of Timothy Pickering, said of it: — 


“‘ As you justly observe, there is not an idea in it but what had been 
hackneyed in Congress for two years before. The substance of it is con- 
tained in the declaration of rights, and the violation of those rights, in 
the Journals of Congress, in 1774.’ Indeed, the essence of it is contained 





1 Declaration of Rights and Grievances, October 14,1774. It is this state paper, 
which aroused Dr. Johnson’s wrath, and occasioned the tract, “ Taxation No Tyranny.” 
“It were a curious, but an idle speculation,” says the Doctor, “to inquire, what effect 
these dictators of sedition expect from the dispersion of their Letter among us. If 
they believe their own complaints of hardship, and really dread the danger which they 
describe, they will naturally hope to communicate the same perceptions to their fellow- 
subjects. But probably in America, as in other places, the chiefs are incendiaries, that 
hope to rob in the tumults of a conflagration, and toss brands among a rabble passively 
combustible. Those who wrote the Address, though they have shown no great extent 
or profundity of mind, are yet probably wiser than to believe it; but they have been 
taught by some master of mischief, how to put in motion the engine of political elec- 
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in a pamphlet, voted, and printed by the town of Boston,’ before the first 
Congress met, composed by James Otis, as I suppose, in one of his lucid 
intervals, and pruned and polished by Samuel Adams.” ? 


And again : — 


“These two declarations, the one of rights and the other of violations,® 
which are printed in the Journals of Congress for 1774, were two years 
afterwards recapitulated in the Declaration of Independence, on the 
Fourth of July, 1776.4 


And yet again, in a more querulous vein :— 


“The declaration of independence of 4 July, 1776, contained nothing 
but the Boston declaration of 1772° and the Congress declaration of 
1774-° Such are the caprices of fortune. This declaration of rights was 
drawn by the little John Adams. The mighty Jefferson, by the declara- 


tion of independence of 4 July, 1776, carried away the glory of the great 
and the little. J. A. 1813.” 7 


Richard Henry Lee, who, in obedience to instructions from the 
Virginia Convention, moved the Resolution of Independence ® in 





tricity ; to attract by the sounds of Liberty and Property, to repel by those of Popery 
and Slavery ; and to give the great stroke bythe name of Boston.” 

1 Boston Town Records, November 20, 1772. Samuel Adams, and not James Otis, 
was the author. 1 Wells’s Life and Public Services of Samuel Adams, 501, note. Jef- 
ferson denies ever having seen the pamphlet. Jefferson to Madison, August 30, 1823, 
1 Randall’s Life of Jefferson, 186. 

2 Adams to Pickering, August 6, 1822, 2 Adams’s Life and Works, 512, 514. 

8 Declaration of Rights and Grievances, supra. 

* Autobiography, 2 Adams’s Life and Works, 377. 

5 Boston Town Records, November 20, 1772. 

6 Declaration of Rights and Grievances, supra. 

7 MS. note to Discourses on Davila, 6 Life and Works, 221, 278. This jealousy of 
Adams is very characteristic, but, in the present instance, seems certainly justifiable. He 
had borne the brunt of the debate, which resulted in the adoption of the Resolution (July 
2), and the Declaration (July 4), of Independence; was older than Jefferson by seven 
years ; had been in Congress continuously, while Jefferson had not ; and, undoubtedly, at 
this time, was a more prominent figure than Jefferson. It is questionable, indeed, whether 
the members of Congress fully realized the importance that history would attach to the 
report of the Committee upon the Declaration, and whether they did not themselves 
singularly. underrate the relative value in this respect of the Resolution (July 2), and 
the Declaration (July 4). Adams could never master his irritation at Jefferson’s fame. 
He writes, in a letter to Benjamin Rush, May 1, 1807: “ Jefferson has acquired such 
glory by his declaration of independence in 1776, that I think I may boast of my dec- 
laration of independence in 1755 [a letter written to Nathan Webb], twenty-one years 
older than his.” 9 Adams’s Life and Works, 591, 592. 

8 This Resolution was in these words: “ That these United Colonies are, and of 
right ought to be, free and independent States ; that they are absolved from all allegi- 
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Congress, possibly from no higher motives, ascribed the doctrines 
of the Declaration to Locke.!' And so far has this disparagement 
gone, that charges, even, have been made of plagiarism from the 
spurious North Carolina Mecklenburg Resolves, of May 20, 1775.” 


II. 


Attempts of this character, hitherto, one and all, have signally 
failed, as they have deserved to fai]. Except as a matter of histori- 
cal, or biographical interest, it makes no difference, whether the 
Declaration was a copy, or an original; for, as Jefferson, in his 
letter to Madison, of August 30, 1823, submitting Adams's criti- 
cisms upon the Declaration, well says, it was not “ any part of my 





ance to the British Crown ; and that all political connection between them and the State 
of Great Britain is, and ought to be, totally dissolved.” 6 Force’s American Archives 
(4th series), 1699. Jefferson’s conclusion to his original draft of the Declaration 
was: “ We, therefore, the Representatives of the United States of America in General 
Congress assembled, do, in the Name and by the Authority of the good People of these 
States, reject and renounce all Allegiance and Subjection to the Kings of Great Britain, 
and all others who may hereafter claim by, through or under them; We utterly dissolve 
all political Connection which may have heretofore subsisted between us and the People 
or Parliament of Great Britain ; and finally we do assert and declare these Colonies to 
be free and independent States,” etc. 2 Ford’s Writings of Jefferson, 57 and 58. This 
was changed, so as to conform to the phraseology of the Resolution of July 2, 1776, 
which, as appears from the above copy thereof, makes no reference to the People or 
Parliament of Great Britain, but only to the Crown. 

1 “ Richard Henry Lee charged it as copied from Locke’s treatise on government.” 
Jefferson to Madison, August 30, 1823, 1 Randall’s Life of Jefferson, 186. 

2 For references to a discussion of these, see 6 Winsor’s Narrative and Critical 
History of America, 256. They first came to light in the Raleigh Register, April 30, 
1819. Adams was much taken aback. He writes to Jefferson, June 22, 1819: 
“ May I enclose you one of the greatest curiosities and one of the deepest mysteries 
that ever occurred to me? It is in the ‘Essex Register’ of June sth, 1819. It is 
entitled the ‘ Raleigh Register Declaration of Independence.’ How is it possible that 
this paper should have been concealed from me to this day? Had it been communi- 
cated to me in the time of it, I know, if you do not know, that it would have been 
printed in every whig newspaper upon this continent. You know, that, if I had pos- 
sessed it, I would have made the hall of Congress echo and re-echo with it fifteen 
months before your Declaration of Independence.” 10 Adams’s Life and Works, 380. 
Jefferson, in his reply to Adams, July 9, 1819, while not expressly denying the authen- 
ticity of the Mecklenburg Declaration, states his strong incredulity upon the point: 
“ But what has attracted my peculiar notice, is the paper from Mecklenburg county, of 
North Carolina, published in the ‘ Essex Register,’ which you were so kind as to enclose 
in your last, of June the 22d. And you seem to think it genuine. I believe it spurious. 
I deem it to be a very unjustifiable quiz, like that of the volcano, so minutely related to 
us as having broken out in North Carolina, some half dozen years ago, in that part of 
the country, and perhaps in that very county of Mecklenburg, for I do not remember 
its precise locality.” 3 Randall’s Life of Jefferson, 572. 
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[his] charge to invent new ideas altogether, and to offer no senti- 
ment which had ever been expressed before.”! The complete 
answer to such carping is the one here given by Jefferson himself, 
and indorsed by Madison in his reply, of September 6 : — 


** Nothing can be more absurd than the cavil that the declaration con- 
tains known, and not new truths. The object was to assert, not to dis- 
cover truths, and to make them the basis of the Revolutionary act. The 
merit of the Draught, therefore, could only consist in a lucid communica- 
tion of human rights, in a condensed enumeration of the reasons for such 
an exercise of them, and in a style and tone appropriate to the great 
occasion, and to the spirit of the American people.” ? 


Or, in the words of Webster : — 


“It has sometimes been said, as if it were a derogation from the merits 
of this paper, that it contains nothing new ; that it only states grounds 
of proceeding, and presses topics of argument, which had often been 
stated and pressed before. But it was not the object of the Declaration 
to produce anything new. It was not to invent reasons for independence, 
but to state those which governed the Congress. For great and sufficient 
causes, it was proposed to declare independence ; and the proper busi- 
ness of the paper to be drawn, was to set forth those causes, and justify 
the authors of the measure, in any event of fortune, to the country, and 
to posterity. The cause of American independence, moreover, was now 
to be presented to the world, in such manner, if it might so be, as to en- 
gage its sympathy, to command its respect, to attract its admiration ; and 





1 Randall’s Life of Jefferson, 186. Jefferson, in this letter, also, strikes out at 
Pickering, who had read the Declaration of Independence, at Salem, July 4, 1823, and, 
on that occasion, had given to the public the contents of Adams’s letter. Pickering, in 
a patronizing way, spoke of the “high tone ” of the Declaration, and of the ‘ improve- 
ment” that it had undergone by “reduction” to “three fourths of its original size.” 
He then went out of his way to commend the Treaty of Peace of 1783 with Great 
Britain, wherein ‘“‘the contending parties acknowledge the hand of Divine Providence 
in disposing the hearts of both ‘ to forget all past misunderstandings and differences,’ ” 
and further to point out the “exact correspondence ” of this “solemn profession ” with 
“the fine sentiment happily expressed by Mr. Jefferson in the Declaration of Indepen- 
dence concerning our British brethren, ‘to hold them, as we hold the rest of mankind, 
enemies in war, in peace friends.’” 4 Life of Timothy Pickering, 463. Jefferson re- 
taliated: “Timothy” [such is his disrespectful appellation] “thinks the instrument 
the better for having a fourth of it expunged. He would have thought it still better, 
had the other three fourths gone out also, all but the single sentiment (the only one he 
approves), which recommends friendship to his dear England, whenever she is willing 
to be at peace with us. . . . In opposition, however, to Mr. Pickering, I pray God that 
these principles [that is, those of the Declaration] may be eternal.” Jefferson to Madi- 
son, August 30, 1823, 4 Randolph’s Jefferson’s Writings, 375, 377- 

2 3 Writings of James Madison, 336. 
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in an assembly of most able and distinguished men, Thomas Jefferson 
had the high honor of being the selected advocate of this cause. To say 
that he performed his great work well, would be doing him injustice. To 
say that he did excellently well, admirably well, would be inadequate and 
halting praise. Let us rather say, that he so discharged the duty assigned 
him, that all Americans may well rejoice that the work of drawing the 
title-deed of their liberties devolved upon him.”? 


But while it takes nothing from the Declaration of Independence, 
or the just fame of its author, that it was not the promulgation of 
a novel creed, but the annunciation of familiar doctrine, yet, not- 
withstanding, this disclaimer of originality is of the first importance 
in one aspect. It does not isolate the Declaration of Independence © 
from all other state-papers, and make the Declaration itself the sole 
source of authoritative interpretation. It leaves open the whole 
body of contemporary history, as, also, the literature of the times, 
to clear up ambiguities, or to supply omissions. This is a most 
essential point. 


III. 


No one can compare the Declaration of independence with the 
Virginia Bill of Rights without being struck by the remarkable 
similarity, both in matter, and style, of the two documents.” 

1. The Declaration says: “ All men are created equal.” In the 
original draft: ‘‘ All men are created equal and independent.” 

The Bill of Rights says: “All men are by nature equally free 
and independent.” In the original draft: “‘ All men are created 
equally free and independent.” 3 

2. The Declaration says: “They are endowed by their Creator 
with certain unalienable Rights; that among these are Life, Lib- 
erty, and the pursuit of Happiness.” In the original draft: “ From 
that equal creation, they derive rights inherent and inalienable, 
among which are the preservation of life, and liberty, and the pur- 
suit of happiness.” In an intermediate draft: ‘‘ They are endowed 
by their Creator with equal rights, some of which are,” etc. 

The Bill of Rights says: “ And have certain inherent rights, of 





1 Oration on Adams and Jefferson, Faneuil Hall, Boston, August 2, 1826. 1 Works, 
109, 126, 127. 

2 The collation made in this section is based upon the material in rt Randall’s Life 
of Jefferson, and 1 Rowland’s George Mason, Life, Correspondence, and Speeches. 

3 The report of the committee reads: ‘‘ All men are born,” etc. 6 Force’s Amer- 
ican Archives, 1537, note. 
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which, when they enter into a state of society, they cannot, by any 
compact, deprive or divest their posterity; namely, the enjoyment 
of life and liberty, with the means of acquiring and possessing 
property, and pursuing and obtaining happiness and safety.” In 
the original draft: “And have certain inherent natural rights, of 
which they cannot, by any compact, deprive or divest their poster- 
ity; among which are the enjoyment of life and liberty, with the 
means of acquiring and possessing property, and pursuing and ob- 
taining happiness and safety.” ! 

3. The Declaration says: ‘“Tosecure these rights, Governments 
are instituted among Men, deriving their just powers from the con- 
sent of the governed.” In the original draft: ‘‘To secure these 
ends,” etc. 

The Bill of Rights says: “ All power is vested in, and conse- 
quently derived from, the people; that magistrates are their trustees 
and servants, and at all times amenable to them.” In the original 
draft: “ All power is by God and Nature vested in,” etc.? Again, 
“Nor [can men, to wit, those] having sufficient evidence of per- 
manent, common interest with and attachment to the community, 
[be] bound by any law, to which they have not, in like manner 
[that is, by themselves, or through their representatives, freely 
elected, as in case of taxation], assented, for the public [in the 
original draft, “‘common”] good.”? 

4. The Declaration says: “ Whenever any Form of Government 
becomes [in the original draft, ‘‘ shall become ”] destructive of these 
ends, it is the Right of the People to alter or to abolish it, and to 
institute new Government, laying its foundation on such principles, 
and organizing its powers in such form, as to them shall seem 
most likely to effect their Safety and Happiness.” 

The Bill of Rights says : ‘‘ When [in the original draft, ‘“ when- 
ever” ] any government shall be found inadequate or contrary to 
these purposes, a majority of the community hath an indubitable, 
unalienable, and indefeasible right to reform, alter, or abolish it, in 
such manner as shall be judged most conducive to the public 
weal.” 4 

5. The Bill of Rights has a clause, which the Declaration has 





1 The report of the committee is like the original draft. 6 Force’s American Ar- 
chives, 1537, note. 

2 The report of the committee is like the final draft. Ib. 

8 The report of the committee reads: “ any laws,” and “common good.” Ib. 

4 The report of the committee is like the original draft. Ib. 
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not (unless the restriction upon the character of the new govern- 
ment to be instituted after revolution be such): ‘ Government is, 
or ought to be, instituted for the common benefit, protection, and 
security of the people, nation, or community. Of all the various 
modes and forms of government, that is best, which is capable of 
producing the greatest degree of happiness and safety, and is most 
effectually secured against the danger of mal-administration.”* A 
hereditary monarchy, however, was excluded from this class: 
“Neither ought the offices of magistrate, legislator, or judge, to be 
hereditary.” ? 


IV. 


It is a singular fact, that, in all the attacks upon the Declaration, 
as a copy, and not an original, greater stress has not been laid 
upon its manifest debt to the Virginia Bill of Rights. If there 
were no external evidence, the internal evidence itself would be 
sufficient to convince any candid mind, that there must have been 
~ some relation between these two great state-papers, and that they 
cannot possibly be conceived of as the products of two distinct 
minds, working apart, one from the other, without opportunity of 
communication. While similarity of thought, with difference of 
phrase may exist, and yet there be no necessary connection, identity 
of thought and phrase (to the extent, at least, that this occurs in 
the Declaration, and the Virginia Bill of Rights) cannot. If, there- 
fore, there was a desire to rob Jefferson of any tittle of glory, why 
has it not been shown, as it readily could have been, that the Bill 
of Rights was the predecessor of the Declaration, and that the im- 
mortal part of the latter was taken from it ? 

It seems hard to say, unless the discovery of the real truth (as, 
indeed, was the fact with Adams) was not the sole object of in- 
quiry. Perhaps, also, some investigators have been misled by the 
letter of Wythe to Jefferson, of July 27, 1776,3 and that of Jefferson 
to Woodward, of April 3, 1825.4 By this evidence, it appears, that 
Jefferson was the author, practically, of the preamble to the Con- 
stitution of Virginia. This preamble, however, must not be con- 





1 The report of the committee is like the final draft. 6 Force’s American Archives, 
1537, note. 

2 The report of the committee reads : “‘ The idea of a man being born a magistrate, 
a legislator, or a judge, is unnatural, and absurd.” Ib. 

8 1 Randall’s Life of Jefferson, 195, note. 

4 Ib. 195. 
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founded with the Virginia Bill of Rights. It consists merely of a 
recapitulation of grievances, similar to that included in the dody 
of the Declaration of Independence, and, unlike the Bill of Rights, 
and the preamble to the Declaration of Independence, is not a 
statement of the Rights of Man.! 


‘ V. 


Jefferson was not the author of the Virginia Bill of Rights, and 
never made any claim to being such. On the contrary, he always 
frankly acknowledged, that George Mason was the author. In the 
letter to Woodward, quoted above, he says : — 

“The fact is unquestionable, that the Bill of Rights, and the Constitu- 


tion of Virginia, were drawn originally by George Mason, one of our 
really great men, and of the first order of greatness.” * 


And he repeats the statement, in a letter to Henry Lee: — 


“That George Mason was the author of the Bill of Rights, and of the 
constitution founded on it, the evidence of the day established fully in 
my mind.” ® 

If further corroborative proof be needed, it may be found in the 
recent biography of George Mason, which deals of this matter in 


detail.‘ 
VI. 


It only remains to establish the relation of Jefferson to the Vir- 
ginia Bill of Rights. While, as has been said, the internal evidence 
is such as to leave no doubt in an unprejudiced mind, yet, perhaps, 
it is fair, that the physical possibility of such relation should be 
demonstrated. It is true, that, in 1823, in the letter to Madison, 
Jefferson says: — 


“Whether I had gathered my ideas from reading or reflection, I do 
not know. I know only that I turned to neither book nor pamphlet 
while writing it.” ® 





1 Ford, the latest editor of Jefferson, frankly admits the similarity of the preamble 
of the Declaration to the Virginia Bill of Rights: “ A comparison of the former [the 
preamble of the Declaration] with the Virginia Declaration of Rights would seem to 
indicate the source from which Jefferson derived a most important and popular part.” 
1 Ford’s Writings of Jefferson, 25. 

2 Jefferson to Woodward, April 23, 1825, 1 Randall’s Life of Jefferson, 195. 

8 Jefferson to Henry Lee, May 8, 1825, 1 Rowland’s George Mason, Life, Corre- 
spondence, and Speeches, 253. 

4 Rowland’s George Mason, Life, Correspondence, and Speeches, c. vii. 

5 Jefferson to Madison, August 30, 1823, 1 Randall’s Life of Jefferson, 186. 
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But this was nearly fifty years after the event, — and less than 
three before his death, — when the particular circumstances attend- 
ing composition may well have passed out of his mind, or become 
dimmed by lapse of time. One thing is certain, there are passages 
in the Declaration of Independence so nearly alike passages in 
Jefferson’s “ Draft of a Virginia Constitution,” * and “ A Summary 
View of the Rights of British America,” ? that the conclusion seems 
inevitable, that, at the time of the drafting of the Declaration, Jeffer- 
son must have had one, or possibly both, of these documents before 
him. However that may be, it can easily be established, that the 
Virginia Bill of Rights, either in the form in which it was presented 
to the Virginia Convention, or that in which it was finally adopted 
by it, was in Philadelphia, in season to have been consulted by 
Jefferson. The committee to draft the Declaration of Independence 
was chosen ® by the Continental Congress, June 11, 1776, and did 
not make its report thereto till June 28 following. The Bill of 
Rights was reported to the Virginia Convention, May 27, 1776, 
and was adopted by it, June 12,1776. Thomas Ludwell Lee, a 
member of the Virginia Convention, writes from Williamsburg to 
Richard Henry Lee, at Philadelphia, June 1, 1776: “I enclosed you 
by last post a copy of our Declaration of Rights nearly as it came 
through Committee. It has since been reported to the Conven- 
tion.” * On the day that it was reported to the Convention, it was 
ordered “ printed for the perusal of the Members.”® June 10, 1776, 
Josiah Bartlett, one of the delegates from New Hampshire, then 
present in Congress, writes from Philadelphia to John Langdon: 
*“‘T shall enclose you a paper containing the Bill of Rights drawn 
up by Virginia.” ® It is evident, therefore, that the Virginia Bill of 
Rights was in circulation, in manuscript, or print, among the mem- 
bers of Congress, at Philadelphia, in the first days of June, and that 
like the instructions to the Virginia delegates on Independence, of 
May 15, 1776, had attracted wide attention. Under these circum- 
stances, it is impossible to believe, that Jefferson, a member of the 
delegation that introduced the Resolution of Independence, and 





1 2 Ford’s Writings of Jefferson, 7. 

2 1 Ford’s Writings of Jefferson, 421. 

8 The Journals say, “appointed,” but, from a thorough examination of them, it will 
appear, that this word was used by Charles Thomson, the Secretary, in cases of 
“ election.” 

4 1 Patrick Henry, Life, Correspondence, and Speeches, 424. 

5 6 Force’s American Archives (4th series), 1538. 

6 Ib. 1026, 1027. 
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heartily in sympathy with Lee in respect of the expediency of it, 
should have remained ignorant of what was common knowledge 
among other members of Congress, if not, at large, among the pub- 
lic itself. And if there was no impossibility of his being familiar 
with Mason’s draft of the Bill of Rights, who can doubt, after a 
comparison of the two papers, such as has been made here, that 
much of the preamble of the Declaration of Independence, if not in 
substance, in form, was taken,— and by taken, is, by no means, 
meant improperly taken, — but taken, — and taken, as the occasion 
justified — from the Virginia Bill? For, as has been demonstrated, 
George Mason, and not Jefferson, was the author of that Bill. 


VII. 


The importance of this historical fact, if fact it is, lies in this: 
that the Virginia Bill of Rights is much more explicit than the 
Declaration of Independence, and more clearly indicates than the 
Declaration does the source of its origin. The Bill of Rights is 
plainly founded upon the “ social compact ” theory of government, 
and the terminology is the terminology of Locke, and other like 
writers, who have founded government upon the “ social compact ” 
basis. Indeed, the Virginia Bill of Rights uses the specific word, 
“ compact,” and, in its amended form, contains the phrase, “ when . 
they [men] enter into a state of society.” Of this theory, then, 
George Mason and Jefferson were the modern expounders. 


VIII. 


What, therefore, is meant by the phrases in the Declaration of 
Independence, “ All men are created equal”? “ Unalienable Rights 
of Life, Liberty, and the pursuit of Happiness”? “ Governments 
derive their just powers from the consent of the governed”? and 
that other phrase, in the introduction to the preambd/e, not hitherto 
referred to: ‘‘ Nature, and Nature’s God”? 

Are these phrases, as the Declaration asserts, (of all but the last), 
“ self-evident truths,” or are they, as Rufus Choate said, “ glittering 
and sounding generalities”?! 





1 “Tf it [the Republican Party] accomplishes its objects, and gives the government 
to the North, I turn my eyes from the consequences. To the fifteen States of the 
South that government will appear an,alien government. It will appear worse. It 
will appear a hostile government. © It will represent to their eye a vast region of States 
organized upon anti-slavery, flushed by triumph, cheered onward by the voices of the 
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Do they stand for the freedom of the slave? For negro suffrage? 
For Indian suffrage? For manhood suffrage? For woman suf- 
frage? For universal suffrage? For a republic? For representa- 
tive government? And if for these, or any of these, for these, and 
any of these, without limitation, or qualification? Do they apply 
to barbarous states, as well as to civilized states? To all sorts and 
conditions of men, the uneducated as well as educated, with prop- 
erty, or without? Or did the framers of the Declaration intend 
a different application? And, if a different application, what 
application ? 

IX. 


The answer to these questions, or to many of them, must, in the 
nature of things, always remain more or less debatable. And yet 
it will not do to say, that there is no answer, and still less, to take 
refuge in empty rhetoric. There is much wit in the remark, apropos 
of the Declaration : ‘“ No intelligent man has ever misconstrued it, 
unless intentionally ;”+ but such an answer is hardly convincing. 
It may suffice for the arguments of the Confederacy, Utah polyga- 
mists, and woman suffragists, — those who have carried the doc- 
trines of the Declaration to an absurdity,— but it is not the 
answer, which the vital importance of the question, seriously 
considered, fairly demands. And while, perhaps, as has been 
intimated, no answer can be given, wholly free from dispute, 
yet this is far from saying, that no progress is possible towards 
a correct solution, 


X. 


Several things can be predicated of the Bill of Rights and the 
Declaration : — 

1. Their first care was the justification of the Colonists in the 
right of revolution? 

2. They were adopted with no intention of conferring suffrage 
upon the negro, and probably with none of freeing him.’ 





pulpit, tribune, and press; its mission to inaugurate freedom, and put down the oligarchy ; 
its constitution the glittering and sounding generalities of natural right which make up 
the Declaration of Independence. And then, and thus is the beginning of the end.” — 
Rufus Choate to the Maine Whig State Central Committee, August 9, 1856, 1 Brown’s 
Works of Rufus Choate, 212, 215. 

1 Morse’s Life of Jefferson, 40. 

2 Introduction to the preamd/e of the Declaration. 

8 The portion of the Declaration relating to the slave trade was struck out, from 
political exigencies. Lincoln said in his speech, in Chicago, July 10, 1858: “I should 
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3. They had no relation to woman suffrage, in fact, to the suf- 
frage, at all, manhood, property, universal, or otherwise. 





like to know, —taking this old Declaration of Independence, which declares that all 
men are equal upon principle, and making exceptions to it, — where will it stop? If 
one man says it does not mean a negro, why not another say it does not mean some 
other man? If that Declaration is not the truth, let us get the statute book in which 
we find it, and tear it out.” 1 Complete Works, 247, 259. He was speaking of what it 
should be held to mean then, rather than of what it was held to mean in 1776, but, even 
thus, he took pains to guard himself later, at Charleston, Ill., September 18, 1858, as 
follows: “I will say that I am not, nor ever have been, in favor of bringing about in 
any way the social and political equality of the white and black races —that I am 
not, nor ever have been, in favor of making voters or jurors of negroes, nor of qualify- 
ing them to hold office, nor to intermarry with white people; and I will say in addition 
to this that there is a physical difference between the white and black races which I 
believe will forever forbid the two races living together on terms of social and political 
equality.” 1 Complete Works, 369. What he believed that the rights of the negro were, 
he had defined in a previous speech, at Ottawa, August 21, 1858: “I agree with Judge 
Douglas, he [the negro] is not my equal in many respects — certainly not in color, per- 
haps not in moral or intellectual endowment. But in the right to eat the bread, with- 
out the leave of anybody else, which his own hand earns, he is my equal, and the equal 
of Judge Douglas, and the equal of every living man.” 1 Complete Works, 286, 289. 
Whatever the original meaning was, the Declaration left the slave as it found him. 
“ Upon the revolution, no other change took place in North Carolina than was consequent 
on the transition from a colony dependent on a European king, to a free and sovereign 
State. Slaves remained slaves. British subjects in North Carolina became North Caro- 
lina freemen. Foreigners, until made members of the State, remained aliens. Slaves, 
manumitted here, became freemen, and, therefore, if born within North Carolina, are 
citizens of North Carolina, and all free persons born within the State are born citizens 
of the State.” State v. Manuel, 4 Dev. & Bat. 20, quoted with approval by Judge 
Curtis in the Dred Scott Case. Edmund Randolph’s MS. “ History of Virginia ” 
would seem to indicate, that the difficulty was smoothed over in the Virginia Conven- 
tion, on the hypothesis, that slaves were property. He says: “The Declaration in the 
first article of the bill of rights, that all men are by nature equally free and independent, 
was opposed by Robert Carter Nicholas, as being the forerunner, or pretext, of civil con- 
vulsion. It was answered, perhaps, with too great an indifference to futurity, and not 
without inconsistency, that, with arms in our hands, asserting the general rights of 
man, we ought not to be too nice, and too much restricted, in the delineation of them, 
but that slaves, not being constituent members of our society, could never pretend to 
any benefit from such a maxim.” Conway’s Edmund Randolph, 30. 

1 “When the Federal Constitution was adopted, all the States with the exception 
of Rhode Island and Connecticut, had constitutions of their own. These two con- 
tinued to act under their charters from the Crown. Upon an examination of those 
constitutions we find that in no State were all citizens permitted to.vote. Each State 
determined for itself who should have that power.” Minor v. Happersett, 21 Wall. 
162, 172. The new constitutions made the following minimum stipulations as pre- 
liminary to the suffrage: New Jersey (1776), property; Pennsylvania (1776), taxes ; 
Maryland (1776), property; North Carolina (1776), taxes; Georgia (1777), property, or 
mechanical trade; New York (1777), property; Massachusetts (1780), property; New 
Hampshire (1784), poll tax; Rhode Island (charter), Connecticut (charter), South 
Carolina (1776), Virginia (1776), and Delaware (1776), as before. It is interesting to 
note particularly, that Virginia retained her previous high property qualification. 
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4. They had no relation to the Indians? 

5. They did not assert, that the Colonists had a right of repre- 
sentation in Parliament, — that right the Colonists waived as im- 
practicable, and did not want, — nor yet, that the Colonists desired 
an opportunity to interfere with imperial concerns, —they were 
willing to leave these entirely to a Parliament, in which they were 
not represented. What the Bill and Declaration did complain of, 
was the novel interference by the King and Parliament with the 
local affairs of the Colonies, which had always hitherto been left 
solely to the Colonial Legislatures, and, more particularly, of the 
taking of the property of the Colonists, in the shape of taxes, with- 
out their consent. 

6. The Bill and Declaration were adopted by men mainly of 
British descent, — the equals of native-born subjects, — with the 
same capacity for government, —and morally entitled to the same 
rights. And the claims made by the Bill and Declaration, if not 
in terms, in fact, were made of a form of government, and state of 
society, that were civilized. 

7. There was no necessary antagonism between the Declaration 
of Independence, and a monarchy. That is to say, it did not preach 
a crusade against all kingdoms. Nor does the Bill of Rights, 
though possibly more radical, do that. 


XI, 


It is impossible, within the scope of the present article, to develop 
these different propositions at full length. And, indeed, most of 
them are so indisputable as to make development superfluous. The 
most superficial knowledge of American history is sufficient to re- 
move all doubt as to the first four, and, possibly, even as to the 
fifth, sixth, and seventh. The last three, however, while unques- 





1 Talk to the Six Nations, of July 13, 1775: “ Brothers and Friends! We desire 
you will hear and receive what we have now told you, and that you will open a good 
ear, and listen to what we are now going to say. This is a family quarrel between us 
and old England. You Indians are not concerned in it.” (The Six Nations, however, 
were inhabitants of New York State.) Journals of Congress, July 13,1775. The com- 
mittee consisted of five members: Philip Schuyler (N. Y.); Patrick Henry (Va.); 
James Duane (N. Y.) ; James Wilson (Penn.); and Philip Livingston (N. Y.) See, 
also, Elk v. Wilkins, 112 U.S. 94: “ The members of these tribes [Indian tribes] owed 
immediate allegiance to their several tribes, and were not part of the people of the 
United States. They were in a dependent condition, a state of pupilage, resembling 
that of a ward to his guardian ” (p. 97). 
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tionably not admitting of much doubt, may yet perhaps be not 
entirely so axiomatic as the others, and should receive, therefore, 
a brief word or two by way of explanation. 


XII, 





And, first, of proposition 5, that the Colonists made no complaint 
of non-representation in Parliament, to act upon imperial affairs, 
but, on the contrary, rather feared, that this right might be conceded 
to them. 

January 30, 1768, Samuel Adams wrote to Dennys Deberdt, the 
Massachusetts colonial agent, in London : — 


“You will observe that the House still insist upon that inestimable right 
of nature and the Constitution, of being taxed only by representatives of 
their own free election ; which they think is infringed by the late acts for 
establishing a revenue in America. J¢is by no means to be understood that 
they desire a representation in Parliament, because, by reason of local circum- 
stances, it is impracticable that they should be equally and fairly represented. 
There is nothing, therefore, the Colonies would more dread,” * 






The assertion is frequently reiterated. 
In the Declaration of Rights and Grievances, of October 14, 
1774: — 

“ Resolved 4. That the foundation of English liberty and of all free 
government, is a right in the people to participate in their legislative 
council; and as the English colonists are not represented, and from their 
local and other circumstances cannot properly be represented, in the British 
parliament, they are entitled to a free and exclusive power of legislation in 
their several provincial legislatures, where their right of representation can 
alone be preserved, in all cases of taxation and internal polity, subject only to 
the negative of their sovereign, in such manner as has been heretofore used 
and accustomed.” * 





This paragraph contains such a definite, and exact, statement of 
the position of the Colonists, prior to the Revolution, that it is 
| worth quoting in full: — 

“But from the necessity of the case, and a regard to the mutual inter- 
ests of both countries, we cheerfully consent to the operation of such acts 
of the British Parliament as are dona fide restrained to the regulation of 
our external commerce, for the purpose of securing the commercial ad- 





1 ¢ Wells’s Life and Public Services of Samuel Adams, 167, 168. 
2 Journals of Congress, October 14, 1774. 
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vantages of the whole empire to the mother country, and the commercial 
benefits of its respective members; excluding every idea of taxation, 
internal or external, for raising a revenue on the subjects in America 
without their consent.” * 


In the Address to the People of Great Britain, of October 21, 
1774: — 


“You have been told that we are seditious, impatient of government, 


and desirous of independency. Be assured that these are not facts, but 
calumnies. .. . 


“ Place us in the same situation that we were at the close of the last war, 
and our former harmony will be restored.” * 


In the Petition to the King, of October 25, 1774: — 


“We wish not a diminution of the prerogative, nor do we solicit the 
grant of any new right in our favor. Your royal authority over us, and 
our connection with Great Britain, we shall always carefully and zealously 
endeavor to support and maintain.” * 


In the Second Address to the People of Great Britain, of July 
8, 1775: — 

“ After the most valuable right of legislation was infringed ; when the 
powers assumed by your parliament, in which we are not represented, and 
Srom our local and other circumstances cannot properly be represented, ren- 
dered our property precarious ; after being denied,” etc., etc.* 


In the Reply to Lord North’s “ Conciliatory Proposals,” of July 
31, 1775: — 





1 Journals of Congress, October 14,1774. The committee consisted of twenty-seven 
members, as follows: N. H., Nathaniel Folsom, John Sullivan; Mass., Samuel Adams, 
John Adams, Thomas Cushing; R.I., Stephen Hopkins, Samuel Ward; Conn., 
Eliphalet Dyer, Roger Sherman; N. Y., James Duane, John Jay; Penn., Edward 
Biddle, Joseph Galloway, Thomas Mifflin; N. J., John De Hart, William Livingston ; 
Md., Robert Goldsborough, Thomas Johnson; Del., Caesar Rodney, Thomas M’Kean ; 
Va., Patrick Henry, Richard-Henry Lee, Edmund Pendleton; S. C., Thomas Lynch, 
yous Rutledge; N. C., Joseph Hewes, William Hooper. 

2 Journals of Congress, October 21, 1774. The committee consisted of three mem- 
bers, as follows: Richard Henry Lee (Va.); [William] Livingston (N. J.); and John 
Jay (N. Y.) 

8 Journals of Congress, October 25,1774. The committee consisted of six mem- 
bers, as follows: Richard Henry Lee (Va.); John Adams (Mass.); Thomas Johnson 
(Va.) ; Patrick Henry (Va.); [John] Rutledge (S. C.); and John Dickinson (Penn ). 

# Journals of Congress, July 8, 1775. The committee consisted of three members, 
as follows: Richard Henry Lee (Va.); Robert R. Livingston (N. Y.); and Edmund 
Pendleton (Va.). 
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‘‘ While parliament pursue their plan of civil government within their own 
jurisdiction, we also hope to pursue ours without molestation.” 4 





And in the Reply to the Royal Proclamation, August 23, 1775, 
of December 6, 1775: — e 







“We condemn, and with arms in our hands, a resource which freemen 
will never part with, we oppose the claim and exercise of umconstitutional 
powers, to which neither the crown nor parliament were ever entitled.”’? 







XIII. 


Secondly, of proposition 6, that the Colonists spoke for, and in the 
name of, themselves, as British subjects, the equals, in all respects, 
of those native-born within the kingdom. 

The instances of this character are so numerous as almost to defy 
recapitulation. Several examples, however, will suffice. 

In “A Summary View of the Rights of British America,” pub- 
lished by order of the Virginia Convention of 1774, Jefferson 
says: — 

‘To remind him [the King] that our ancestors, before their emigration 
to America, were the free inhabitants of the British dominions in 
Europe,” etc.? 




















See, also: — 
Declaration of Rights and Grievances, of October 14, 1774:— 






“* Resolved, 2. That our ancestors, who first settled these Colonies, were 
at the time of the emigration from the mother Country, entitled to all 
the rights, liberties, and immunities of free and natural born subjects, 
within the realm of England. 

“ Resolved, 3. That by such emigration they by no means forfeited, sur- 
rendered, or lost any of those rights, but that they were, and their de- 
scendants now are, entitled to the exercise and enjoyment of all such of 
them, as their local and other circumstances enable them to exercise and 
enjoy.” * 













Address to the People of Great Britain, of October 21, 1774: — 


ih. 












1 Journals of Congress, July 31, 1775. The committee consisted of four members, 
as follows: Benjamin Franklin (Penn.); Thomas Jefferson (Va.); John Adams 
(Mass.); and Richard Henry Lee (Va.). 

2 Journals of Congress, December 6, 1775. The committee consisted of three 
members, as follows: Richard Henry Lee (Va.); James Wilson (Penn.); and William 
Livingston (N. J.). 

8 1 Ford’s Writings of Thomas Jefferson, 421, 429. 

# Journals of Congress, October 14, 1774. 
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“ Know then, That we consider ourselves, and do insist, that we are, 
and ought to be, as free as our fellow subjects in Britain, and that no 
power on earth has a right to take our property from us, without our 
consent. 

“‘ That we claim all the benefits secured to the subject by the English 
constitution,” etc.? 


Petition to the King, of October 25, 1774: — 


‘* The apprehension of being degraded into a state of servitude, from 
the pre-eminent rank of English freemen,” etc.” 


Address to the Inhabitants of Quebec, of October 26, 1774 :— 


“On the solid foundation of this principle, Englishmen reared up the 
fabric of their constitution, with such a strength, as for ages to defy time, 
tyranny, treachery, internal and foreign wars; and, as an illustrious 
author [Montesquieu] of your nation, hereafter mentioned, observes: 
‘They gave the people of their colonies the form of their own govern- 
ment, and, this government carrying prosperity along with it, they have 
grown great nations in the forests they were sent to inhabit.’ ” * 


Declaration upon Taking Up Arms, of July 6, 1775: — 


“Our forefathers, inhabitants of the island of Great Britain, left their 
native land, to seek on these shores a residence for civil and religious 
freedom. At the expense of their blood, at the hazard of their fortunes, 
without the least charge to the country from which they removed, by un- 
ceasing labor, and an unconquerable spirit, they effected settlements in 
the distant and inhospitable wilds of America, then filled with numerous 
warlike nations of Barbarians. Societies or governments, vested with 
perfect legislatures, were formed under charters from the Crown, and an 
harmonious intercourse was established between the colonies and the 
kingdom from which they derived their origin.” * 


* Reply to Royal Proclamation, August 23, 1775, of December 6, 
1775 :— 


“By the British constitution, our best inheritance, rights, as well as 
duties, descend upon us. We cannot violate the latter by defending the 





1 Journals of Congress, October 21, 1774. 

2 Journals of Congress, October 25, 1774. 

8 Journals of Congress, October 26, 1774. The committee consisted of three mem- 
bers, as follows: Thomas Cushing (Mass.); Richard Henry Lee (Va.); and John 
Dickinson (Penn.). 

* Journals of Congress, July 6, 1775. The committee consisted of seven members, 
as follows: John Rutledge (N.C.); William Livingston (N. J.); Benjamin Franklin 
(Penn.); John Jay (N. Y.); Thomas Johnson (Md.); John Dickinson (Penn.) ; 
Thomas Jefferson (Va.). 

44 
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former. We should act in diametrical opposition to both, if we permitted 
the claims of the British parliament to be established, and the measures 
pursued in consequence of those claims to be carried into execution 
among us. Our sagacious ancestors provided mounds against the inun- 
dation of tyranny and lawless power on one side, as well as against that 
of faction and licentiousness on the other. On which side has the breach 
been made? 

“We mean not, however, by this declaration, to occasion or to multiply 
punishments. Our sole view is to prevent them. In this unhappy and 
unnatural controversy, in which Britons fight against Britons, and the 
descendants of Britons, let the calamities immediately incident to a civil 
war suffice. We hope,” etc.! 


And so on, ad infinitum. 
XIV. 


Thirdly, of proposition 7, that the Declaration of Independence 
was not a war upon all monarchy, constitutional or otherwise, here 
and elsewhere. It is not as sweeping, in this particular, as the 
Virginia Bill of Rights, and it would probably have surprised even 
the author of that, if he had been given to understand, that the 


Bill of Rights questioned the title of George III. to the throne of 
Great Britain. Even as late as December 6, 1775, the Colonists, 
in their Reply to the Royal Proclamation, August 23, 1775, say: — 


‘¢ What allegiance is it that we forget? Allegiance to parliament? We 
never owed, — we never owned it. Allegiance to our king? Our words 
have ever avowed it, our conduct has ever been consistent with it.” 


The principles of the Revolution were not of such mushroom 
growth. As Bancroft says :— 


“Tn the next place, the declaration, avoiding specious and vague gen- 
eralities, grounds itself with anxious care upon the past, and reconciles 
right and fact. Of universal principles enough is repeated to prove that 
America chose for her own that system of politics which recognizes the 
rule of eternal justice : and independence is vindicated by the application 
of that rule to the grievous instructions, laws and acts proceeding from 
the King, in the exercise of his prerogative, or in concurrence with the 
lords and commons of Great Britain. The colonies professed to drive 
back innovations, and not, with roving zeal, to overturn all traditional 
inequalities ; they were no rebels against the past, of which they knew 





1 Journals of Congress, December 6, 1775. 
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the present to be the child ; with all the glad anticipations of greatness 
that broke forth from the prophetic soul of the youthful nation, they took 
their point of departure from the world as it was. They did not declare 
against monarchy itself ; they sought no general overthrow of all kings ; 
no universal system of republics; nor did they cherish in their hearts a 
lurking hatred against princes. Till within a few years or months, loyalty 
to the house of Hanover had been to them another name for the love of 
civil and religious liberty; the British constitution, the best system that 
had ever been devised for the security of liberty and property by a rep- 
resentative government. Neither Franklin nor Washington, nor John 
Adams, nor Jefferson, nor Jay had ever expressed a preference for a 
republic." The voices that rose for independence spoke also for alliances. 
with kings. The sovereignty of George III. was renounced, not because 
he was a king, but because he was deemed to be a tyrant.” ? 


XV. 


If Judge Taney was wrong upon the point of constitutional law 
involved in the Dred Scott case, he was, at least, right in demand- 
ing, that the principles of the Declaration be brought into conform- 
ity with the acts of those who professed them. He says: — 


“The general words, above quoted [‘ All men,’ etc.], would seem to 
embrace the whole human family, and if they were used in a similar 
instrument at this day would be so understood. But it is too clear for 
dispute, that the enslaved African race were not intended to be included, 
and formed no part of the people who framed and adopted this declara- 
tion; for if the language, as understood in that day, would embrace 
them, the conduct of the distinguished men who framed the declaration 
of independence would have been utterly and flagrantly inconsistent with 
the principles they asserted; and instead of the sympathy of mankind 
to which they so confidently appealed, they would have deserved and 
received universal rebuke and reprobation.” ® 


The key to this problem, and other problems, before suggested, 
is to be found in Locke. 


XVI. 
The Declaration, primarily, had one thing, and one thing only, 


in view, and that was, a justification of the separation of the Col- 
onies from Great Britain, and incidentally, therefore, a defence of 





1 Query, if text would not be more exact, with the words, “had ever,” omitted? 
2 4 Bancroft’s History of the United States, 451. 
3 Dred Scott v. Sandford, 19 How. 393, 410. 
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the rights of revolution in respect of the then condition of the | 
original thirteen States. To this end, the lawyers of the day, who | 
were, for the most part, the framers of state-papers then as now» 

turned to Locke’s essay, and other kindred writings, to establish 

the justice of their contention. Locke’s essay, as is said by him in j 
the preface, was written in defence of the English Revolution of 

1688,’ and he had to prove, as the Colonies had to prove, that there 

was no such thing as the divine right of kings, and that, when a 

government failed to be true to its trust, it was the right, inherent, 

and inalienable, of the people, “ to alter or abolish it, and to insti- 

tute new government.” Otherwise, there could have been no 

justification for that series of events, which, at the close of the 17th 

century, resulted in the replacing of James the Second upon the 

throne by William, Prince of Orange. Locke accomplished his 

object in this way: He first demolished the patriarchal theory of 

government, as descending from God through Adam, defended by 

Sir John Filmer in an essay, called “ Patriarcha, or the Natural 

Power of Kings;” and then proceeded to the true foundation of 

civil society. Like other writers of his, and the 18th centuries, he 
traced this to the state of Nature,? and asserted that, in that state, 
all men are .“ equal,” and “independent.”® These are the exact 
words of the original draft of the Declaration; and, also, of the 
Bill of Rights. By ‘‘equal,” and “independent,” Locke did not 





































1 “ Thou hast here the beginning and end of a discourse concerning government : 
what fate has otherwise disposed of the papers that should have filled up the middle, 
and were more than all the rest, it is not worth while to tell thee. These which remain 
I hope are sufficient to establish the throne of our great restorer, our present King 
William; to make good his title in the consent of the people; which being the only 
one of all lawful governments, he has more fully and clearly than any prince in Chris- 
tendom; and to.justify to the world the people of England, whose love of their just 
and natural rights, with their resolution to preserve them, saved the nation when it was * 
on the very brink of slavery and ruin.” Preface to the Two Treatises. 
2 “To understand political power right, and derive it from its original, we must con- 
sider what estate all men are zaturally in.” Second Treatise, § 4. 
3 “ A state of perfect freedom to order their actions, and dispose of their possessions 
and persons as they think fit, within the bounds of the law of nature, without ask- 
ing leave or depending upon the will of any other man. A state also of eguality, 
wherein all the power and jurisdiction is reciprocal, no one having more than 
another, there being nothing more evident than that creatures of the same species 
and rank, promiscuously born to all the same advantages of nature, and the use of the 
same faculties, should also be equal one amongst another, without subordination or 
subjection.” Second Treatise, § 4. Again: “The state of nature has a law of na- 
ture to govern it, which obliges every one; and reason, which is that law, teaches all 
mankind, who will but consult it, that being all egua/l and independent, no one ought to 
harm another in his life, health, liberty, or possessions,” etc. Ib. § 6. 
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mean, that every man was born of the same height, or with the 
same mental or physical vigor,! but “ equal,” in the case of rational 
beings,” in respect of the Jaws of Nature, and the primordial right 
to enforce these laws. Every man, according to Locke, until a state 
of society was entered into, was entitled to enforce the laws of Na- 
ture ; ® and it was only, when society was formed, that this right of en- 
forcement was transferred from the individual to the government. 





1 “ Though I have said above, ‘ That all men by nature are equal,’ I cannot be sup- 
posed to understand all sorts of equality: age or virtue may give man a just prece- 
dency: excellency of parts and merit may place others above the common level: birth 
may subject some, and alliance or benefits others, to pay an observance to those to . 
whom nature, gratitude, or other respects, may have made it due: and yet all this 
consists with the equality which all men are in, in respect of jurisdiction or dominion 
one over another; which was the equality I there spoke of, as proper to the business in 
hand, being that equal right that every man hath to his natural freedom, without being 
subjected to the will or authority of any other man.” Second Treatise, § 54. 

2 “The freedom then of man, and liberty of acting according to his own will, is 
grounded on his having reason, which is able to instruct him in that law he is to govern 
himself by, and make him know how far he is left to the freedom of his own will. To 
turn him loose to an unrestrained liberty, before he has reason to guide him, is not the 
allowing him the privilege of his nature to be free, but to thrust him out amongst 
brutes, and abandon him to a state as wretched, and as much beneath that of a man, 
as theirs. This is that which puts the authority into the parent’s hands to govern the 
minority of their children. God hath made it their business to employ this care on their 
offspring, and hath placed in them suitable inclinations of tenderness and concern to 
temper this power, to apply it, as His wisdom designed it, to the children’s good, as 
long as they should need to be under it.” Second Treatise, § 63. And again: “Thus 
we are born free, as we are born rational; not that we have actually the exercise of 
either; age, that brings one, brings with it the other too.” Second Treatise, § 61. 

8 “ And that all men may be restrained from invading others’ rights, and from doing 
hurt to one another, and the law of nature be observed, which willeth the peace and 
preservation of all mankind, the execution of the law of nature is, in that state, put 
into every man’s hands, whereby every one has a right to punish the transgressors of 
that law to such a degree as may hinder its violation: for the law of nature would, as 
all other laws that concern men in this world, be in vain, if there were nobody that in 
the state of nature had a power to execute that law, and thereby preserve the innocent, 
and restrain offenders: And if any one in the state of nature may punish another for 
any evil he has done, every one may do so: for in that state of perfect equality, where 

‘naturally there is no superiority or jurisdiction of one over another, what any may do 
in prosecution of that law, every one must needs have a right to do.” Second 
Treatise, § 7. 

4 “ Whenever, therefore, any number of men are so united into one society, as to quit 
every one his executive power of the law of nature, and to resign it to the public, there 
and there only is a political or civil society. And this is done, wherever any number 
of men, in the state of nature, enter into society to make one people, one body politic, 
under one supreme government; or else when any one joins himself to, and incor- 
porates with any government already made: for hereby he authorizes the society, or, 
which is all one, the legislative thereof, to make laws for him, as the public good of the 
society shall require; to the execution whereof, his own assistance (as to his own de- 
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This result was effected by “ compact,”? from which arose obli- 
gations on the part of the government, as well as the governed, 
to respect the chief object and end of civil society, to wit, the 
security of the individual in his life, liberty, and property, and 
that happiness that springs from the free enjoyment of these. In 
other words, government derived its powers directly from man, 
and not from God; and, of course, if government was established 
by consent, it could, when occasion demanded, be altered or abol- 
ished by that consent which created it. Locke does not say, that 
this consent is necessarily expressly given; it may be given by 
implication; ? and the principle, as such, is as consistent with a 





crees) is due: And this puts men out of a state of nature into that of a commonwealth, 
by setting up a judge on earth, with authority to determine all the controversies, and 
redress the injuries that may happen to any member of the commonwealth; which 
judge is the legislative or magistrate appointed by it. And wherever there are any 
number of men, however associated, that have no such decisive power to appeal to, 
there they are still in the state of nature.” Second Treatise, § 89. 

1 “ Men being, as has been said, by nature all free, egua/, and independent, no one can 
be put out of his estate,and subjected to the political power of another, without his 
own consent. The only way whereby any one divests himself of his natural liberty, and 
puts on the bonds of civil society, is by agreeing with other men to join and unite into a 
community for their comfortable, safe, and peaceable living one amongst another, in a 
secure enjoyment of their properties, and a greater security against any that are not of it. 
This any number of men may do, because it injures not the freedom of the rest ; they are 
left, as they were, in the liberty of the state of nature. When any number of men have so 
consented to make one community or government, they are thereby presently incorporated, 
and make one body politic, wherein the majority have a right to act and conclude the 
rest.” Second Treatise, § 95. Again: “ Whosoever, therefore, out of a state of nature 
unite into a community, must be understood to give up all the power necessary to the 
ends for which they unite into society, to the majority of the community, unless they 
expressly agreed in any number greater than the majority. And this is done by barely 
agreeing to unite into one political society, which is all the compact that is, or needs be 
between the individuals that enter into, or make up a commonwealth. And thus that 
which begins and actually constitutes any political society, is nothing but the consent 
of any number of freemen capable of a majority, to unite and incorporate into such a 
society. And this is that, and that only, which did or could give beginning to any 
lawful government in the world.” Ib. § 99. 

2 “Every man being, as has been showed, naturally free, and nothing being able to 
put him into subjection to any earthly power, but only his own consent; it is to be con- 
sidered, what shall be understood to be a sufficient declaration of a man’s consent to 
make him subject to the laws of any government. There is a common distinction of ax 
express and a tacit consent, which will concern our present case. Nobody doubts but an 
express consent of any man, entering into any society, makes him a perfect member of 
that society, a subject of that government. The difficulty is, what ought to be looked 
upon as a tacit consent, and how far it binds, — 7. ¢., how far any one shall be looked 
on to have consented, and thereby submitted to any government, where he has made no 
expressions of it at all. And to this I say, that every man, that hath any possessions, or 
enjoyment of any part of the dominions of any government, doth thereby give his tacit 
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monarchy, or an oligarchy, as it is with a republic... The point 
that Locke makes, is, that kings do not have an imprescriptible 
right to their thrones, but that all government rests ultimately upon 
the will of the people, and that they, for adequate cause, when they 
so choose, can change it, or do away with it altogether. That is 
to say, there is somewhere an ultimate right of revolution.? 

This postulate it was, and this principally, wherewith the Decla- 
ration had to deal, and not the institution ef government. What 
form that was to take, the Congress had not the authority to de- 





consent, and is as far forth obliged to obedience to the laws of that government, during 
such enjoyment, as any one under it, whether this his possession be of /and, to him and . 
his heirs for ever, or a lodging only for a week ; or whether it be barely travelling freely 
on the highway ; and, in effect, it reaches as far as the very being of any one within the 
territories of that government.” Second Treatise, § 119. 

1 “The majority having, as has been showed, upon men’s first uniting into society, 
the whole power of the community naturally in them, may employ all that power in 
making laws for the community from time to time, and executing those laws by officers 
of their own appointing; and then the form of the government is a perfect democracy : 
or else may put the power of making laws into the hands of a few select men, and their 
heirs or successors; and then it is an oligarchy: or else into the hands of one man, and 
then it is a monarchy: if to him and his heirs, it is an hereditary monarchy: if to him 
only for life, but upon his death the power only of nominating a successor to return to 
them, an elective monarchy. And so accordingly of these the community may make 
compounded and mixed forms of government, as they think good. And if the legisla- 
tive power be at first given by the majority to one or more persons only for their lives, 
or any limited time, and then the supreme power to revert to them again; when it is so 
reverted, the community may dispose of it again anew into what hands they please, and 
So constitute a new form of government: for the form of government depending upon 
the placing the supreme power, which is the legislative (it being impossible to conceive 
that an inferior power should prescribe to a superior, or any but the supreme make 
laws), according as the power of making laws is placed, such is the form of the com- 
monwealth.” Second Treatise, § 132. 

2 “221. There is, therefore, secondly, another way, whereby governments are dis- 
solved, and that is, when the legislative, or the prince, either of them, act contrary to 
their trust. First, the legislative acts against the trust reposed in them, when they en- 
deavor to invade the property of the subject, and to make themselves, or any part of 
the community, masters, or arbitrary disposers of the lives, liberties, or fortunes of the 
people. 222. The reasons why men enter into society is the preservation of their prop- 
erty; and the end why they choose and authorize a legislative is, that there may be laws 
made, and rules set, as guards and fences to the properties of all the members of the 
society: to limit the power, and moderate the dominion, of every part and member of 
the society: for since it can never be supposed to be the will of the society that the 
legislative should have & power to destroy that which every one designs to secure by 
entering into society, and for which the people submitted themselves to legislators of 
their own making; whenever the legislators endeavor to take away and destroy the 
property of the people, or to reduce them to slavery under arbitrary power, they put 
themselves into a state of war with the people, who are thereupon absolved from any 
farther obedience, and are left to the common refuge, which God hath provided for all 
men, against force and violence.” Second Treatise, § 221, § 222. 
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termine, but, at most, a power of suggestion, or recommendation. 
The people of the several States were to say, and they, of course, 
would decide, in the manner suitable to their habits and prejudices 
as English freemen, and in keeping with the necessities and 
requirements of the case as they found them. These, of them- 
selves, forbade a monarchy, or an aristocracy, but all such issues 
were to be of a later determination. Matters of forms of govern- 
ment, and systems ofysuffrage and representation, were not now 
involved. The question then and there was one purely of politi- 
cal dominion. Was a revolution justifiable? Even this question 
would not have arisen, if the Parliament and King had confined 
themselves to imperial affairs, and not attempted, contrary to 
precedent, to meddle with the internal concerns of the Colonies. 


XVII. 


Here, then, at last, is the solution. It removes the inconsist- 
ency, which always seems so baffling, when we contrast what the 
fathers said with what they did. It takes nothing from the glory 
of the Declaration, or the fame of the great men who framed it. 
It leaves these intact. But it does make the Declaration what it 
was, — the justification of the Revolution, — the right of a people 


to revolt against oppression, — and yet, at the same time, furnishes 
no basis for the charge against the fathers of inconsistency, or self- 
stultification. These men were largely men of the English race, 
and they had the traits of character that have given that race pre- 
dominance in the world. They built on facts, and proceeded one 
step at a time, looking before, and around, as well as above them. 
They had no love of failure, or intangible ideals, or disorder, or 
confusion. All their acts bear out this judgment of them. When 
they gave the Declaration to the world, they gave it as the pledge of 
their faith, and meant by it, not the propaganda of anarchy, or the 
demolition of civil society, but the foundation of government, upon 
the basis of law and justice, with freedom as broad and full as the 
dictates of prudence and sagacity suggested, or was compatible with 
the sovereign principle, never to be overlooked, that that govern- 
ment is best, which, not in purpose only, but in fact, brings the 


greatest good to the greatest number.’ 
William F, Dana. 





1 See an interesting letter of John Adams to James Sullivan, May 26, 1776, discourag- 
ing the latter from raising the question of suffrage in Massachusetts at the time of the 
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discussion of the form of the State Constitution. Also the Virginia Bill of Rights, cited 
above: “ Government is, or ought to be, instituted for the common benefit, protection, 
and security of the people, nation, or community. Of all the various modes and forms 
of government that is best, which is capable of producing the greatest degree of happi- 
ness and safety, and is most effectually secured against the danger of mal-administra- 
tion.” And also the Declaration of Independence, which seems to hint at a like 
doctrine: “ 70 secure these Rights (Life, Liberty, and the pursuit of Happiness], gov- 
ernments are instituted among men,” etc. And again: “ Whenever, etc., . . . it is the 
right of the people, etc., . . . to institute new government, laying its foundation on 
such principles, and organizing its powers in such form, as to them shall seem most 
likely to effect their safety and happiness.” 
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BENTHAM AND THE CODIFIERS. 


N the same year in which our Declaration of Independence, writ- 
ten by a disciple of French thought, was adopted by the rep- 
resentatives of the colonies, there was published anonymously in 
London a pamphlet entitled “A Fragment on Government,” or, 
as it has been called, ‘A Comment on the Commentaries.” It 
attracted extraordinary attention and was attributed to the most 
eminent lawyers and statesmen of the time, as Lord Mansfield, 
Lord Camden, or Mr. Dunning, later Lord Ashburton. Its real 
author was Jeremy Bentham, a young barrister, the son of a pros- 
perous attorney, and it was the beginning, not of official or financial 
advancement, but of a great fame and a great influence. 

The pamphlet in question was in the nature of a declaration of 
independence of professional tradition, and took the form of a 
severe criticism on the Commentaries of Blackstone, to which, when 
delivered as lectures to undergraduates at Oxford by their courtly 
compiler, Bentham, a youth, had listened with a rebel heart. This 
famous brochure is often spoken of as “the beginning of modern 
English legal criticism and reform.” Of course there are no be- 
ginnings and no endings to such large matters, and this radical 
utterance was only one of many phenomena attending a world-wide 
movement, of which the French Revolution was the most convulsive 
and the American Revolution the most sustained and successful 
incident. Bentham has been deemed closer to the French En- 
cyclopedists than to any English school of writers, and he received 
and accepted French citizenship, which was conferred on him by 
the national assembly, on the motion of Brissot, in 1792. 

His little book was hailed as, and has remained, a living force 
in liberalism, opposing itself to the conservative spirit which has 
always so strongly marked the English bar, and which Bentham 
freely attributed to the lowest forms of self-interest, saying, “It is 
as impossible for a lawyer to wish men out of litigation as for a 
physician to wish them in health.” } 





1 J. S. Mill, with more just discrimination, has attributed this conservatism “ in 
part at least, to the extreme difficulty which a mind conversant only with one set of 
securities feels in conceiving that society can possibly be held together by any other.” 
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In the preface to Bentham’s collected works, edited by Sir J. 
Bowring and published at Edinburgh in 1838, it is pointed out that 
“the circumstance that seems to have given the first impulse to 
the inquiries which engrossed his future life was the dispute 
between Great Britain and her colonies, which, during his law 
studentship, was the universal topic of conversation; ” so we of this 
country find a certain connection between the revolt of the philos- 
opher and of the colonies, and follow with especial interest the 
results of the new teaching. 

Bentham found, after some vacillation, in Hume’s essays an 
unassailable central principle, the principle of utility as a test of 
moral precepts and legislation, looking to their tendency to promote © 
the greatest possible happiness of the greatest possible number. 
To this test he adhered, and he applied it with great boldness, and, 
it may be often said, eccentricity, to all departments of morals, law, 
and government until his death, in 1832, at the great age of 
eighty-four years. 

Lord Loughborough declared the principle dangerous, but forty- 
six years after he had first in print maintained it, Bentham noted 
that Loughborough’s remark was shrewd and strictly true, as to 
the sinister interests of such a functionary, since in a government 
modelled on these principles, his Lordship could not have been 
“attorney general with £15,000 a year nor chancellor with a peer- 
age, with a veto upon all justice, with £25,000 a year, and with five 
hundred sinecures at his disposal.” 

Bentham was not merely critical but constructive as well. He 
did not confine himself to laying down principles, but soon sought 
to furnish minutely formulated codes of law and procedure accord- 
ing with these principles, not only for his own, but for all countries, 
whether he had any knowledge of their languages, customs, neces- 
sities, history, and feelings or not. Law, like tinned roast beef, he 
thought susceptible of export without deterioration and fit for con- 
sumption in any clime. ‘ Laws need not be of the wild and spon- 
taneous growth of the country to which they are given,” he wrote ; 
“prejudice and the blindest custom must be humored, but they 
need not be the sole arbiters and guides.” “ Legislators, who, 
having freed themselves from the shackles of authority, have learned 
to soar above the mists of prejudice, know as well how to make 
laws for one country as for another,” —though he admits they 
required some data as to the circumstances of those for whom they 
deal. 
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Montesquieu had expressed the opposite belief, saying “that it 
is very improbable that the laws of one nation can ever be suited to 
the wants of another nation;”’ but Bentham contended that for 
drafting codes foreigners were prefetable as more unprejudiced. 

Of this sort of universal philosophical codification for which 
Bentham labored so long and corresponded so widely, the Hon. 
Lord McLaren has lately very justly said, ‘“ This type of code need 
not be further considered. No state which has grown up under a 
reasonably good legal system would agree to abandon its native 
institutions and accept a system of laws devised by philosophers; ” 
and again, ‘A philosophical code may, like a new constitution, be 
made in the time spent in writing it: in an age of shorthand and 
typewriting machines, this time need not be considered.” * 

It may be mentioned in passing that a constitution prepared by 
eminent lawyers, after a comparative study of existing constitutions, 
would hardly seem to share the objections indicated. Such a draft 
constitution, drawn at the enlightened request of Mr. Henry Vil- 
lard by a number of distinguished legal scholars and practitioners, 
among them Professor Thayer of Harvard Law School and Mr. 
Beeman of New York, was offered to Montana, on its becoming a 
State, but its provisions were only in part adopted. 

Sitting at his Hermitage in Queen’s Square Place, Westminster, 
watching the politics of the world, Bentham, or “the Hermit,” as 
he loved to call himself, did not hesitate to address, by post or the 
public press, potentates or powers, wherever circumstances seemed 
to make it probable that a change of law was contemplated or pos- 
sible, and to offer his services to advise on any measure in discus- 
sion or to furnish a complete code. So he addressed Alexander L., 
the Emperor of all the Russias, the people of Spain, Simon Snyder, 
Governor of Pennsylvania, his fellow-citizens of France, “ James 
Madison, then President of the Congress of the American United 
States,” Mehemet Ali, Albert Gallatin, Prince Adam Czartoriski of 
Poland, and in a circular communication, “the respective governors 
of the American United States,” and in a series of letters, ‘“‘ The Cit- 
izens of the several American United States.” He even proposed 
that, as we were not the only United States of America, and as 
the name “ The Anglo-American United States” was a circumlo- 
cution, we should rename our country “ Washingtonia,” ? and ad- 
vised us to “shut our ports against the common law as” we “ would 
against the plague.” ? 





1 g Juridical Rev. 1-3. 2 Vol. 8, p. 569. 8 Vol. 3, p. 304. 
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Sir Henry Maine has since taught that many of the earliest ideas 
of man are reflected in ancient law, and that from their study can 
be traced “ the steady progress of mankind from an age of formal- 
ities and ceremonies to an era of simplicity and symmetrical devel- 
opment.” The fact that human laws and morals are as much the 
result of a “steady progress ” of development as human bodies was 
not dreamt of in Bentham’s philosophy, and this seems its capital 
defect. 

He regarded right and justice as abstractions having their un- 
changing form as much as mineral crystals, the same for all times 
and all men, and that laws should be shaped accordingly. And 
yet, in rather an amusing way, his offers to amend the law of other 
nations were largely attacks upon and campaigns against the defects 
of the law in his own country. 

Comparatively recently there has been completed a most in- 
structive examination of his influence upon the affairs of a foreign 
nation whose legislation he earnestly sought to dominate, which 
seems to throw light upon the fate of most, if not all, of the direct 
attempts of the sage to be a lawgiver to the nations. In an ex- 
tended discourse on “ The Influence of Bentham upon Lawyers 
and Politicians in Spain,” delivered by Don Luis Silvela on being 
received into the Spanish Royal Academy of Moral and Political 
Science in 1894, Don Luis finds, from an examination of the records 
of the Cortes and the history of his country, little, if any, recogni- 
tion of the influence of the London Hermit, nor can he find that 
Bentham’s letters to the Spanish people were either preserved by the 
Conde de Toreno, President of the Cortes, to whom they were sent 
in response to a letter from him asking Bentham’s advice, or ever 
translated into the Spanish tongue. The philosopher seems to have 
addressed the Castilian with discourteous reflections on his motives, 
and to have been answered civilly but coldly, and thereafter ignored. 

His discussion of the proposed upper chamber in the Spanish 
government seems to have been a repetition of his objections to 
the English House of Lords, and written without investigation or 
knowledge of Spanish institutions or sentiment. Bentham later 
published these letters in England, and his letters to Madrid 
belong, as Sefior Silvela sharply observes, “to the homeward mail,” 
and seem to have been part of his war on the house of peers of his 
own country. 





1 See Spanish view of “Bentham’s Spanish Influence,” by Courtney Kenney, 11 
L. Q. R. p. 48. However, it should not be overlooked that the Patriotic Society of 
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In Portugal the Cortes, on receipt of Bentham’s gift of his works, 
ordered them translated at the public cost, and his letter was read 
aloud in the legislative halls. The proposed constitution was 
adopted freed from the defects he had pointed out, and almost at 
once collapsed. 

But while his codes were not adopted, it is quite certain that his 
ideas, or a great many of them, were assimilated, if we may use a 
word which seems most fit. It has been freely said that hardly an 
important reform in law has been effected within this century which 
Bentham had not foreshadowed and early advocated. 

Thus he devoted five large volumes to the “ Rationale of Judicial 
Evidence,” and among other points strongly objected to the exclu- 
sion of witnesses on the ground of interest, urging that interest 
might affect the credibility but not the admissibility of evidence. 
That view has, in the main, prevailed and been established in the 
law of both England and America; and the recent enactment, long 
familiar to us, which in England permits one accused of crime to. 
testify in his own behalf, and which has so divided and excited the 
English bench and bar, is only a further extension of Bentham’s 
ideas. 

He declared against exclusion of testimony on the ground of 
religious opinions, and the contention has been so successful that 
the constitutions of many of our States (as my own State of Wis- 
consin) enact as fundamental law that “no person shall be ren- 
dered incompetent to give evidence in any court of law or equity in 
consequence of his opinions on the subject of religion.” 

He advocated the registration of real property, which is now a 
common practice. He assailed laws against usury, and England 
has repealed and this country greatly moderated them. He advo- 
cated receiving the testimony of witnesses previously convicted of 
crime, and it is now received in both England and America. He 
vigorously opposed “‘ death punishment,” and the number of crimes 
punished capitally has been enormously reduced in the whole civil- 
ized world, and most notably in England through reforms intro- 
duced by Sir Samuel Romilly, the attached friend and disciple of 
Bentham. In our own country the death penalty has been wholly 





“the Friends of the Constitution” in Spain made Bentham an honorary associate in 
1820; that Don Augustin Arguelles, Minister of the Interior, requested his opinion as 
to trial by jury, the prison committee of the Cortes reported in favor of his Panopticon 
principle for the prisons of the kingdom in the same year, and at least two deputies 
wrote him for aid in shaping the laws of Spain. 
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abandoned in at least four of our States (in my own State of Wis- 
consin it has been unknown for forty-six years and with nodetriment 
to justice). In several of the continental nations of Europe it has 
been wholly abolished, as in Holland, Portugal, and Italy ; and so 
rarely inflicted as to be almost abolished in others, as Belgium, 
Bavaria, Sweden, and Denmark ; and in the great empire of Russia 
it is abolished except as a penalty for certain high political offences. 

He advocated education to be provided for and required by the 
government, and that duty has been taken up by many of our States, 
and is more and more recognized in England. 

He advocated freedom in devising and bequeathing property, and 
our laws give the widest liberty, and the laws of England have con- ~ 
stantly tended in the same direction. He advocated voting by 
ballot, long now in use in this country and for some years in Eng- 
land. He advocated a system of public prosecutors, which we have. 
Burton printed a long list of reforms, first advanced by Bentham 
and later adopted by legislation; and it might now be greatly ex- 
tended, and I am sure that ten years from now it could be still 
more extended. 

In fact, the majority of men, even of the higher intelligence, have 
so constantly been wrong when they have been opposed to Bentham, 
and time has justified his principles so often, that we may well 
doubt our conclusions, not seldom the result of mere inertia, when 
they conflict with his teachings. 

Sir J. Fitz J. Stephen in his history of Criminal Law concludes 
that Bentham’s writings “ have had a degree of practical influence 
upon the legislation of his own and various other countries com- 
parable only to those of Adam Smith and his successors upon 
commerce.” 

Over and above all the several amendments of law which he 
pressed for, Bentham vigorously demanded a complete code of 
laws, clear, simple, shaped on the principle of utility, which he had 
advocated, and all comprehensive. In his circular of 1817 to the 
citizens of the United States, whom he addressed as “ Friends and 
fellow-men,” he says: “ Accept my services, — no man of tolerably 
liberal education but shall, if he pleases, know — and know without 
effort — much more of law than, at the end of the longest course of 
the intensest efforts, it is possible for the ablest lawyer to know at 
present. No man, be he even without education in other respects, 
— no man but, in his leisure hours, so he can but read, — may, if so it 
please him, know more of law than the most knowing among lawyers 























350 HARVARD LAW REVIEW. 


can possibly know at the present.” But notwithstanding, or, as 
he would have intimated, because of these high hopes held out, his 
correspondence with Governor Plumer of New Hampshire, with 
Governor Snyder of Pennsylvania, with Governor Nicolas of Vir- 
ginia, with President Madison, all came to naught, and his splen- 
did offers ended in civil expressions of regret from those he had 
addressed. 

When Romilly visited Bentham at Ford Abbey, where he was 
living en grand seigneur, he found him, as he had found him for 
thirty years, giving six hours daily to writing on laws and legisla- 
tion and composing codes, and spending the rest of his time in 
reading and exercise, or, as he himself said, “taking his ante-jen- 
tacular and post-prandial walks to prepare himself for his tasks of 
codification.” Bentham wrote in his last days that he was codify- 
ing away “like any old dragon.” 

Yet, with curious disregard of a great contemporaneous code, he 
could write the Emperor of Russia in 1815 of the Code Napoleon, 
“With what degree of skill it is made up, I have never yet seen any 
use of inquiring.” 

It is perhaps not possible to trace to his hand any legislative act 
in this or any country. 

It was long before Bentham that Pepys set down in his Diary, “ Mr. 
Prin, till company come, did discourse with me a good while about 
the laws of England, telling me the main faults in them; and, 
among others, their obscurity through multitude of long statutes, 
which he is about to abstract out of all of a sort [s¢c], and as he 
lives and Parliaments come, get them put into laws and the other 
statutes repealed, and then it will be a short work to know the law.” 
It cannot yet be said to be a short work to know the law, notwith- 
standing both Mr. Prin and Jeremy Bentham. 

Mr. Leslie Stephen, in his life of his brother, Sir James, has 
pointed out that “ with parliamentary reform an era of rapid and 
far-reaching changes set in, though Bentham died on the eve of 
entering the land of promise.” That James Mill, on whom the 
mantle of Bentham fell, held a leading position in the India House, 
and when the charter of his company was renewed in 1833, one 
year after his master’s death, his evidence largely shaped the 
alterations made. By its terms, one of the four members of the 
Governor-General’s Council was to be appointed from persons not 
servants of the company, and was to attend only at meetings for 
framing laws. Macaulay was the first to hold the appointment, 
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and drafted the Indian Penal Code. Mr. Cameron, one of his as- 
sistants, was an earnest disciple of Bentham. It was not passed 
until 1860, after it had been revised by Sir Barnes Peacock. This 
code was a triumph for Benthamists, and after twenty-one years’ 
trial won the highest commendation from Stephen in his history 
of Criminal Law. 

It has served as a model for all the later Indian codes. It wasa 
part of a systematic scheme of codifying since carried out. Sir J. Fitz 
J. Stephen, a valiant Benthamite till death, became legal member 
of the Indian Council in 1869, and was successor to Sir Henry 
Maine. He remained until 1872, devoting himself largely to draft- 
ing or revising codes for India on various subjects, as contracts, © 
wills, and evidence, which have won great commendation from emi- 
nent Indian lawyers, though with some criticisms as to details. On 
his return to England he was employed by the government to pre- 
pare a draft evidence bill, which he finished in February, 1873; but 
the government went out in March, and the bill, therefore, failed of 
passage. He, however, transported the Indian Code ideas and 
methods into his vigorous agitations for and attempts at codifying 
in England, interesting many high officials in the subject. Now, 
as Sir W. H. Rattigan has pointed out, India has her Penal Code, 
a contract act, bills of exchange act, limitation act, registration act, 
evidence act, easement act, and others, and drafts for yet further 
codifying acts have been prepared. 

Mr.F. E. Montague has pointed out the debt of the Anglo-Indian 
Code to Bentham, and suggested that it may play a part in the East 
hardly less momentous than did Justinian’s recension of Roman law 
in the West, powerfully controlling the Oriental races while Eng- 
lish Empire continues, and, like the Roman law, surviving though 
the authority that imposed it decline and fall. 

The Indian codes have vigorously reacted on English legislation, 
both as models and through eminent Englishmen who, like Stephen, 
return from codifying in India to shape legislation in England. No 
one can read the reports of modern English courts without discover- 
ing that Great Britain is now in considerable part governed by an 
elaborate system of parliamentary laws, as the Bills of Exchange 
Act of 1882, and perhaps the Judicature Act, adopted within the 
present generation, prepared by commissions or eminent legal 
scholars, aiming to codify, elucidate, define, and modernize the 
law on their several subjects. 


David Dudley Field, in his arguments for codification before the 
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New York legislature, was able to quote among other passages 
the following from Sir J. Fitz James Stephen as to the Indian 
codes : — 


“You will naturally ask how this process of codification has succeeded ? 
To this question I can answer that it has succeeded to a degree that no 
one could have anticipated, and the proofs of the fact are, in my mind, 
quite conclusive. One is the avidity with which the whole subject is stud- 
ied, both by the English and by the native students in the universities. 

“The knowledge which every civilian you meet in India has of the 
Penal Code and the two Procedure Codes is perfectly surprising to the 
English lawyer. People who in England would have a slight, indefinite, 
rule of thumb knowledge of criminal law, a knowledge which would guide 
them to the right book in a library, know the Penal Code by heart, and 
talk about the minutest details of its provisions with keen interest. I 
have been repeatedly informed that the law is the subject which the native 
students delight in at the universities, and that the influence, as a mere 
instrument of education of the codifying acts, can hardly be exaggerated. 
I have read in native newspapers detailed criticisms on the Evidence act, 
for instance, which proved that the writer must have studied it as any 
other literary work of interest might have been studied. . . . I once had 
occasion to consult a military officer upon certain measures connected 
with habitual criminals. He was a man whose life was passed in the 
saddle, who had hunted down thugs and dacoits as if they were game. 
Upon some remark which I made he pulled out of his pocket a little code 
of Criminal Procedure, bound like a memorandum-book, turned to the 
precise section which related to the matter in hand, and pointed out the 
way in whith it worked with perfect precision. It is one uf the many odd 
sights of Calcutta to see native policemen learning by heart the parts of 
the police act which concern them. The sergeant shouts it out phrase by 
phrase, and his squad obediently repeat it after him till they know it by 
heart. The only thing which prevents English speaking people from seeing 
that the law is really one of the most interesting and instructive studies 
in the world is that English lawyers have thrown it into a shape which can 
only be described as studiously repulsive.’ 


The “ Code Frederic,” or ‘‘ Landrecht,” of Prussia, promulgated 
in 1751 under the authority of Frederick the Great, is commonly 
classed as the first of the modern codes of Europe. It had among 
its chief objects to unite the discordant peoples of his newly ex- 
tended kingdom by common laws, and (a proper object for a 
military despot) to destroy the power of the lawyers, whom he 
berates in the introduction. This, of course, antedated Bentham’s 
labors. 
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The next is the “Code Napoleon,” or as it is called under the 
Republic, “Code Civil,” promulgated under the authority of the 
great Emperor between the years 1804 and 1810, and designed to 
replace the extremé confusion of the “ droit écrit et droit coutume” 
of France, where Voltaire had said, with bitter truth, that a trav- 
eller had to change laws as often as horses. 

Savigny complained of the ignorance and haste with which it 
was completed, and Austin follows him and points out its defects in 
definition, but it has continued to dominate France long after the 
imperial house has fallen, and, having been imposed by conquest 
or its equivalent, has been adopted and retained in Italy, Holland, 
Belgium, the Rhenish Provinces, Poland, and Switzerland, and ~ 
been a model for other countries as Greece. Napoleon’s boast, 
“T shall go down to posterity with my code in my hand,” has been 
justified. 

Bentham with just pride pointed out in a letter to the Emperor 
of Russia that he alone of living men was quoted in the introduc- 
tion to this code, and his name and doctrines were familiar and 
powerful in France long before this great work was accomplished. 

It was upon this “ Code Civil” that M. Appert, late Professor of 
Law at the University of Tokio, says the first Japanese Code was 
shaped, mainly owing to the association of the French Code with 
the impressive name of Napoleon. 

Later codifications there have looked to the draft code of the 
German Empire also, and a code of civil procedure has been pre- 
pared by an English barrister. 

Austria and Spain have long had codes shaped upon the civil law, 
but the great name and authority of Savigny, Sir W. H. Rattigan 
has pointed out, retarded codification in Germany until recently, 
but a code for the German Empire, after many years of prepara- 
tion, was promulgated in 1898. 

Quebec has had a “ Code Civil” since 1865, and Canada ad- 
opted a criminal code in 1892. This is not meant as a compre- 
hensive list of codes which is beyond the scope of this article, but 
as an intimation of the wide recognition of the principle of codifica- 
tion and the steady growth of such recognition. 

Bentham has not lacked followers in this country, and one of the 
most potent in results as well as one of the earliest in time was 
Edward Livingston. He was a younger brother of Chancellor Liv- 
ingston, who administered the inaugural oath to Washington. He 
was himself for six years member of the National House of Rep- 
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resentatives from New York, and later held simultaneously the 
places of Mayor of New York and United States District Attorney. 
Owing to a default on his part as to a large sum of money in his 
hands as such district attorney, occasioned largely by the dishon- 
esty of a trusted clerk, he resigned at once both offices and re- 
moved to the newly acquired territory of Louisiana to endeavor to 
retrieve his fallen fortune, and there, immediately, took the leader- 
ship of the New Orleans bar. While in Congress, having already 
fallen under the influence of Bentham through Dumont’s French re- 
daction of some part of his works, he had sought to do away with the 
penalty of death for federal offences, but without avail, He found 
the laws of Louisiana in the direst confusion, consisting of Spanish 
law overlaid by French law, and then by English common law, as 
the result of the possession of that territory by the various powers. 
He first drafted a brief code of practice which was adopted by the 
legislature, and later took the chief part upon a commission ap- 
pointed to draft a civil code for the State. This too was, without 
material alteration, enacted and became law. 

In February, 1821, he was chosen by joint ballot of the general 
assembly of Louisiana to revise the criminal laws of the State. 
He was fifty-seven years old, and familiar with English, Roman, 
French, and Spanish law. He wrote at once to the governors and 
men of distinction in every State, to the principal foreign ministers 
and many publicists in foreign countries, for practical information. 
After three years of labor he completed a final draft for the printer, 
but it was accidentally consumed by fire in his house in New York 
the same night. His volumes of Bentham’s works were burned at 
the same time, and he could not find them in any bookstore or 
library in New York. He wrote at once to his friend Du Ponceau, 
at Philadelphia, to “ buy, borrow, or beg” them for him. Du Pon- 
ceau appears to have got them for him and is thanked for his 
trouble. At sixty years of age he began the work anew, com- 
pleting it two years later. He had substantially abandoned his 
Southern residence and resumed his domicile in New York at this 
time, where much of this draft was prepared. Mr. Livingston, 
beginning in 1822, represented Louisiana three terms in the lower 
house of Congress and two years in the Senate. During this time 
he and Bentham corresponded and exchanged their respective 
works. He left the Senate to serve as Secretary of State of the 
United States, and Minister to France. 

Louisiana, alienated by his long absence, never adopted this crim- 
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inal code, but it was published in both our own country and Europe, 
and at once raised its author's fame as a publicist to the highest 
rank. Founded on the French Code it was marked throughout 
by the direct influence of Bentham, to whom he long after wrote, 
“ Although strongly impressed with the defects of our actual penal 
law, yet the perusal of your works first gave method to my ideas 
and taught me to consider legislation as a science governed by cer- 
tain principles applicable to all its branches.” The code was wel- 
comed the world over. Letters of eulogy came from President 
Jefferson, the Emperor of Russia, and the King of Sweden. Victor 
Hugo wrote, “ You will be numbered among the men of this age _ 
who have deserved most and best of mankind ;” and Kent said he - 
had done more than any legislator of the age. The King of the 
Netherlands sent him a gold medal, and the government of Guate- 
mala caused his Code of Reform and Prison Discipline to be trans- 
lated and adopted word for word. Bentham’s works in their 
French dress had had an immense sale in Spanish America, and 
an important influence in forming the ideas of the founders of 
their republics. The unstable lot of those governments perhaps 
illustrates the dangers of exotic reforms. 

Livingston studied clearness in his codification, and was used to 
read what he had prepared to persons unskilled in law and test the 
excellence of his composition by their ability to comprehend it. He 
prepared a book of definitions for all terms which he thus found 
difficult of understanding. Something like this system of definition 
is found in the later Indian and English codification. It is related, 
as illustrating the success of his practice code in doing away with 
difficulties, that a young lawyer from another State consulted him 
as to how long he would require to familiarize himself with the 
Louisiana practice. Livingston, with whom he was engaged to 
dine at four on the next day, replied he would promise to teach it to 
him before that time, and he records that he was successful in so 
doing. Livingston revised his penal code for federal enactment, 
and March 3, 1831, introduced it in the Senate. It was ordered 
printed for further consideration; but when the Senate again con- 
vened he was no longer a senator, and it was not further considered. 
He had by this time, under the will of his sister, the widow of 
General Montgomery, who fell at Quebec, succeeded to a fine 
estate upon the Hudson, and had returned to make his home there; 
and there he died in his seventy-second year from a sudden illness, 
when his strength seemed hardly abated. 
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It is not easy to trace the connection between these Louisiana 
codes and the important movement for codification having its 
home in New York and spreading thence, in the matter of practice 
and pfocedure at least, to a majority of the several States, though 
it seems obvious, The leading spirit in that movement was the 
late David Dudley Field, called “the greatest codifier since Ben- 
tham.” I have examined the index of the three published volumes 
of his works, including many reports and addresses on codification, 
and do not find the names of either Bentham or Livingston or the 
Louisiana Code once there entered. 

However, on the pages themselves I find Mr. Field referring to 
Bentham’s great work on Evidence with the highest praise, and 
he freely quoted from Sir J. Fitz J. Stephen, Bentham’s eminent 
disciple. 

Mr. J. Newton Fiero, whose knowledge of the subject will not 
be doubted, has recently declared, ‘The movement in favor of a 
clear, simple, and concise method of practice began with the criti- 
cisms of Bentham very early in the century, and resulted, first, in 
the adoption of the Code of Procedure in Louisiana, as drafted by 
Edward Livingston, and subsequently, in 1846, in the New York 
Code of Procedure, as drafted by David Dudley Field and adopted 
and continued for a period of nearly thirty years. 

Mr. Field’s general codes, it may be said, were adopted in Cali- 
fornia and Dakota. 

Revision of the statutes, behind which codification often lurks 
but half concealed, is now almost universal in our several States. 
The commission at present revising our federal statutes has power 
to report changes, and the Livingston codes have commanded the 
attention of at least one of the members of that commission. The 
International Law Association, which in August last held its first 
meeting in this country, is seeking the codification of the Law of 
Nations, the most elusive and sublimated of human regulations 
whose authority and sanction may still be invoked as law. 

Perhaps the hermit of Queen’s Square Place does not wholly 
deserve the commendation of his great editor and disciple, Mill, 
that “he found the philosophy of law a chaos, he left it a sci- 
ence.” It is certainly not yet a perfected science; but no one can 
trace the course of legislation in England or in the United States, 
or on the continent of Europe, or in those great Asian empires 
most directly affected by European thought, without concluding 
that though Bentham’s formal codes were “ refused and rejected of 
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men” and of nations, yet we may say, without flippancy or dispute, 
that the soul of the great utilitarian and codifier ‘“‘ goes marching 
on.” 

When he found death approaching he characteristically said to 
his attending friend, “I now feel that I am dying; our care must 
be to minimize the pain. Do not let any of the servants come 
into the room, and keep away the youths; it will be distressing to 
them and they can be of no service. Yet I must not be alone; 
you will remain with me, and you only; and then we shall have 
reduced the pain to the least possible amount.” This was his 
last legislation. His body was embalmed by his own direction and 
presented to University College, London, where it still is, although 
no longer shown to the public. He was fully persuaded that his 
plans for prison reform were defeated because the King personally 
disliked him, and in consequence he wrote a volume, only a part 
of which has ever been printed, entitled “History of the War 
between Jeremy Bentham and George the Third, by one of the 
Belligerents.” The war is over, and the grave has claimed sovereign 
and subject alike; but in both Great Britain and a far wider region 
the dominion of the sage seems to outlast the dominion of the 
King, and his radical but benevolent philosophy exercises a far- 
reaching influence. 

President Madison wrote to Bentham, some eighty-three years 
ago (1816), declining his proposals to prepare a complete code for 
the United States, and in his letter said of these proposals, “ Al- 
though we cannot avail ourselves of them in the mode best in itself, 
I do not overlook the prospect that the fruits of your labors may, 
in some other, not be lost tous.” It is submitted that this fragmen- 
tary review of the subject indicates that they were not “lost to us” 
or to the world. 


Charles Noble Gregory. 


UNIVERSITY OF WISCONSIN. 
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ADVISORY OPINIONS OF THE JUDGES 
OF ENGLAND. 


HE recent assemblage of the English judges to advise the 

House of Lords in the determination of the case of Allen vz. 
Flood recalls a practice which in recent times’ has been seldom 
employed. Itis an ancient right of the House of Lords to summon 
the judges at the beginning of each Parliament to be present for 
the purpose of assisting the House, when required, in the solution 
of legal questions, Although the judges continue to receive such 
a summons they no longer attend, save at the opening of Par- 
liament, unless specially summoned for a particular purpose.! 
English judges alone are summoned. It does not appear that the 
Irish judges have ever been consulted; but in 1737 three of the 
judges of the Justiciary Court of Scotland were summoned to 
advise the House of Lords in the matter of the Porteous riots, and 
again in 1807 to give an opinion on a Scotch Judicature Bill.? 

It was a common practice of the House during the*eighteenth 
century to consult the judges, but Brown, the Parliamentary re- 
porter of that period, simply reports their conclusions. During 
the first quarter of the nineteenth century Eldon and Redesdale, 
who performed most of the judicial functions of the House, seldom 
called for the views of the judges. During the period from the 
Common Law Procedure Act to the Judicature Act the judges 
were frequently consulted, and almost all the reported opinions of 
the judges on such occasions come within this period. Since 1876, 
the judges have been assembled only four times. The establish- 
ment of permanent courts of appeal seems to have led to the 
practical abandonment of the old practice. 

In practice the attendance of the judges seems to have been sub- 
ject to the same difficulties encountered in the make-up of the 
Court of Exchequer Chamber. Occupied with the labors of their 





1 Anson, Law & Custom of the Constitution, pt. ii. p. 472; Todd, Parliamentary 
Government in England, ii. 853, 854. 
2 Law Times, Nov. 27, 1880, p. 58. 
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own courts the judges were irregular in responding.! And there 
is plenty of evidence in the reports that the right of the House to 
put questions of law to the judges without regard to the forrh of an 
appeal or to the points raised? often led the judges to regard the 
duty with aversion. In McNaghten’s case,’ for instance, although 
the questions proposed by the House were suggested by the issue 
raised in McNaghten’s trial, they were so abstract in form that 
Justice Maule requested to be excused from giving ananswer. At 
the outset of the opinion which he finally gave, he puts the diffi- 
culties of such a method of consideration in a strong light. “I 
feel great difficulty,” he said, “in answering the questions put by 
your lordships on this occasion: first, because they do not appear 
to arise out of, and are not put with reference to, a particular case, 
or for a particular purpose, which might explain or limit the gene- 
rality of their terms, so that full answers ought to be applicable to 
every possible state of facts not inconsistent with those assumed in 
the questions ; secondly, because I have heard no argument at 
your lordship’s bar, or elsewhere on the subject of these questions, 
the want of which I feel the more, the greater are the number and 
extent of questions which might be raised in argument; and, 
thirdly, from a fear, of which I cannot divest myself, that as these 
questions relate to matters of criminal law of great importance and 
frequent occurrence, the answers to them by the judges may em- 
barrass the administration of justice when they are cited in criminal 
cases.” 

The judges are called upon to advise, but the decision rests with 
the House alone. Lord Campbell expressed the accepted doctrine 
when he said in Burdett v. Spilsbury,* ‘When your lordships con- 





1 Actual attendance and oral answer has always been required upon a difference 
of opinion, except in a few cases where a written answer was received by special per- 
mission. Stephenson v. Higginson, 3 H. L. 652; Egerton v. Brownlow, 4 H. L. 1. 

Cases in which the judges gave their opinion at the hearing seem to have been rare. 
Often their delay was vexatious. Two or three years’ consideration was not uncommon ; 
in Bertwhistle v. Vardell, 2.C. & F. 571, twelve years intervened between the trial and 
final judgment in the House of Lords. 

2 Bright v. Hatton, 3 H. L. 345. In the matter of the Westminster Bank, 2 C. & 
F. 192, the judges declined to answer, on the ground that the question was “ proposed 
in terms which render it doubtful whether it is a question confined to the strict legal 
construction of existing acts of Parliament.” Jn re Islington Market Bill, 3 C. & F. 
512, the judges gave an opinion on a bill pending in Parliament. It will be remembered 
that the judges were called upon for their opinions on the law of libel when Fox’s bill 
was pending in Parliament. 

10 C. & F. 199. 410C. & F. 413. 
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sult the Queen’s judges I do not at all consider that you are bound 
by the opinion of the majority, or even by their unanimous opinion, 
unless*you are perfectly satisfied with the reasons which they assign 
for the opinion they give.”! Individual lords have taken a different 
view of their duty in this respect? I have been able to find, how- 
ever, only five instances in recent times in which the House has 
given judgment contrary to the opinion of a majority of the judges: 
O’Connell v. The Queen,® Jeffreys v. Boosey, Unwin v. Heath,° 
Hammersmith Ry. v. Brand,® Allen v. Flood.’ 

The case of Jeffreys v. Boosey concerned a question of copy- 
right—a question upon which there has been great conflict of 
authority ever since the case of Millar v. Taylor,’ where, for the 
first time under Mansfield’s chief justiceship, the judges of the 
Court of King’s Bench were divided in opinion. It appeared that 
Bellini, a foreign musical composer, resident at that time in his 
own country, assigned to Ricordi, another foreigner, also resident 
there, according to the laws of their country, his right in a musical 
composition of which he was the author, and which was then un- 





1 So, in Mirehouse v. Rennell, 1 C. & F. 603, Lyndhurst moved judgment “not on 
the ground of the majority of the judges being of opinion in favor of that judgment, 
but because I think it is a sound and correct opinion.” 

2 Lord Wynford may be taken as an exponent. In Atty.-Gen. v. Winstanley, 
5 Bligh (N. S.), 144, he said: “My view of the case had altered before I heard the 
opinion of the learned judge [Baron Bayley]; but if I had remained in my former 
opinion I should have done as I did upon one occasion before when I had the mis- 
fortune to differ from all the learned judges, I should have advised your lordships to 
act upon their opinion; for it would introduce a wretched state of uncertainty in the 
law of the country if you were not to act upon that which is the -highest authority of 
the law in Westminster Hall, but follow the opinions of individual Peers. Wynford 
acted consistently in accordance with this view. Roake v. Denn, 10 D. & C. 446; Giles 
v. Grover, 1 C. & F.222; Mirehouse v. Rennell, 1 C. & F. 609. See, also, Lord Truro’s 
opinion in Emmens v. Elderton, 4 H. L. 675. Roake v. Denn, 1 D. & C. 446, is a case 
where the Lord Chancellor and Lord Wynford, constituting the court, yielded their 
own judgment to the unanimous opinion of the judges. In speaking of his dissent 
from the majority of the judges in O’Connell v. The Queen, 11 C. & F. 422, Brougham 
stated that he had also dissented from the majority of the judges in the case of the 
Irish marriages because his own view was sustained by many eminent authorities. “If 
it had not been for that,” he said, “I should on no account have set up my judgment 
against that of the learned judges. On the other hand, Lord Chancellor Eldon is re- 
ported to have said in rebuking the House for having received the opinion of the 
judges in the absence of the law lords: “I recollect a case wherein the twelve judges 
having given their opinions, the Lord Chancellor satisfied the House that they were 
all wrong.” Campbell, Lives of the Chancellors, ix. 353. 

3 11 Cl. & F. 232. 44H. L. 815. 

5 5 H. L. 513. 6 4 E.& I. App. 171. 

7 [1898] A. C. 1. 8 4 Burr, 2303. 
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published. The assignee brought the composition to England, 
and before publication assigned it, according to the forms required 
by English law, to an Englishman named Boosey, by whom it was 
first published in England. In the House of Lords Lord Chan- 
cellor Cranworth, whose charge was in question, Brougham, and 
St. Leonards decided that the foreign assignee, Bellini, had not by 
the law of England an assignable copyright in the musical com- 
position, adopting the view of Alderson, Parke, Pollock, and Jervis ? 
as opposed to the opinion of Crompton, Williams, Erle, Wightman, 
Maule, and Coleridge. The opinions of Erle and Brougham con- 
stitute an able exposition of the case for and against the existence 
of copyright under the common law. 

Hammersmith Ry. v. Brand involved a principle which, in all its 
ramifications, has commanded much attention in the courts on 
both sides of the Atlantic; namely, that an action will not lie for 
damage necessarily resulting from the exercise of the powers of 
an act of Parliament in a case for which no provision as to compen- 
sation or liability is made. - Willes, Bramwell, Lush, Keating, and 
Pigott were of the opinion that there was a right to compensation ; 
Blackburn contra. Lords Chelmsford and Colonsay adopted Black- 
burn’s view, Lord Chancellor Cairns dissenting. 

In O’Connell’s case the main point in dispute was the validity of 
a general judgment where some of the counts are bad. It was 
maintained that the practice to this effect did not apply to writs of 
error, but was confined to motions in arrest of judgment. Seven 
judges were against the objection; two in its favor. Denman, 
Cottenham, and Campbell held that the conviction could not stand. 
Lyndhurst and Brougham dissented. 

An examination of the cases, in which the judges have been 
called upon for advice, shows plainly the haphazard way in which 
the law has been developed. One would expect to find such elab- 
orate discussion bestowed only upon cases involving fundamental 
principles of vital importance. But such has not been the case. 
The House of Lords reports from 1827 to 1899 contain one hundred 
and twenty-five cases in which the judges have assisted. Of this 
number there are hardly more than a score which are in any sense 
landmarks in legal history. Fully one third of the number deal 
with the construction of particular documents; and of the cases 





1 See, also, Reade v. Conquest, 9 C. B. (N. S.) 755. The case of Wheaton vz. 
Peters, 8 Peters, 591, settled the same doctrine in the United States. 
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involving the construction of statutes not more than half a dozen 
relate to statutes of general importance. Indeed, aside from the 
relative unimportance of most of these cases, it is difficult to 
understand upon what principle the House acted in determining 
when the judges should be assembled. For in twenty-four cases 
there was no difference of opinion from the trial court to the House 
of Lords: and in fifty-eight cases the assembled judges were 
unanimous in opinion. Of course, in addition to cases of first impor- 
tance, the procedure was often properly applied in the final settle- 
ment of questions which, although relatively unimportant, had been 
much debated :! cases in which, as Lord Brougham said, ‘‘it is of 
much more importance that the question should be settled than it 
is in which way it shall be settled.” 

There has been a remarkable consensus of opinion among the 
law lords. In only eleven cases was there a division of opinion in 
the House: Birtwhistle v. Vardell,® Garland v. Carlisle, The Queen 
v. Millis,> O’Connell v. The Queen,® Grey v. Friar,’ Jeffries v. 
Alexander,’ Fitzmaurice v. Bayley,® Peek v. North Staffordshire 
Ry. Co., Hammersmith Ry. v. Brand," Atty.-Gen. v. Dakin,!* 
Allen v. Flood. 

Of these cases probably the most famous is The Queen v. Millis, 
concerning the validity of the Irish marriages. The Irish Court of 
King’s Bench was equally divided as to the validity of a marriage at 
which no regular clergyman had been present. In the House of 
Lords Chief Justice Tindal delivered the unanimous opinion of the 
judges against the validity of the marriage. The lords were equally 
divided in opinion, Brougham, Denman, and Campbell agreeing with 
the judges, while Lyndhurst, Cottenham, and Abinger took the con- 
trary view. Owing to the form in which the question came before 
the House the result of the division was that the marriage was held 
to be void. By the canon law, which is the basis of the marriage 
law of Christendom, a contract per verba de praesenti or per verba de 
futuro subsequente copuld was sufficient alone to constitute a valid 
marriage. But marriage, although based upon the contract of the 





1 Such as Irving v. Manning, 1 H. L. 303, and Garland v. Carlisle, 4 C. & F. 692. 
21C.& F. 223 

82C.&F. 511,7 C. & F. 895. 44C.& F. 692. 

5 10 C. & F. 533. 6 11C. & F. 232. 

74H. L. 565. 88H. L. 594. 

° 9 H. L. 78. 10 ro H. L. 473. 

1 4 E. & I. App. 182. 2 4 E. & I. App. 338. 

18 [1898] A. C. 1. 
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parties, is rather a status arising out of contract, to which each 
country is entitled to attach its own conditions.! According to 
the English doctrine the common law required that the marriage 
should be celebrated in the presence of a priest in holy orders.” 

Peek v. No. Staffordshire Ry. Co. lays down a familiar doctrine. 
The point involved in that case depended almost entirely upon the 
construction of the Railway & Canal Traffic Act of 1854, which 
provided that no general notice given by a railway company is 
valid for the purpose of limiting the common law liability of the 
carrier, but that such liability might be limited by special contract 
on conditions which were just and reasonable, short of exemption 
from liability occasioned by the neglect of the railway company. 
It seems that in the negotiations between the shipper and the 
agent of the railway company on the subject of terms, the latter 
stated as a condition that the company would not be responsible 
for damage to goods shipped unless their value was declared and 
they were insured at a certain rate. After some delay the agent 
received a note requesting that the goods might be shipped forth- 
with “not insured.” The goods were shipped and suffered dam- 
age. In the House of Lords Westbury, Cranworth, and Wensley- 
dale, following the opinion of Blackburn, Crompton, Williams, and 
Cockburn, as opposed to Willes, Martin, and Pollock, held that the 
condition was unreasonable; that there was no special contract 
signed by the parties within the meaning of the statute, and that 
the rights of the parties were therefore to be determined by the 
common law. Lord Chelmsford dissented. 

The judges of the Exchequer Chamber had been equally divided, 
in Atty.-Gen. v. Dakin, as to whether a sheriff who had levied a 7. 
fa. in some of the apartments of Hampton Court Palace was liable 
to an information for intrusion, The House decided (by Chelms- 
ford and Colonsay, Hatherley dissenting) that this palace, although 
a royal palace, was not a royal residence, and therefore not exempt 
from execution within it of civil process. 

The judges, on the other hand, appear to have been much more 
tenacious of individual opinions.®, They differed in opinion in ex- 





1 Hannen, J., in Sattomayor v. De Barros, 47 L. J. P. 23. 

2 See the learned opinion by Willes, J., to the contrary in Beamish v. Beamish, 
g H. L. 274. This is in accordance with the American doctrine. 

8 Lucas v. Nockells, 1 C. & F. 450, was originally tried by Tenterden, and his judg- 
ment was confirmed by the eight judges constituting the Exchequer Chamber. In the 
House of Lords Parke alone held out against the opinion of twelve colleagues. In 
Beckham v. Drake, 2 H. L. 578, Parke changed his mind. 
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actly one half of the cases in which they were consulted. In seven 
of these cases they were equally divided: Wright v. Tatham,} 
Stephenson v. Higginson,” Gosling v. Veley,? Mayor of Drogheda 
v. Holmes,* Hooper v. Lane,> Cox v. Hickman,® Atty.-Gen. v. 
Dakin.’ 

In the case of the Mayor of Drogheda v. Holmes, all the judges 
of England were opposed to all the Irish judges as to the validity of 
a lease by a municipal corporation. 

Cox v. Hickman is a most important case on partnership. The 
creditors of an insolvent manufacturer agreed to carry on the busi- 
ness of the debtor, and to apply the net profits to the payment of 
the debts. The judges of the Exchequer Chamber were equally 
divided in opinion as to whether this constituted a partnership 
among the creditors. The House held that it did not, following the 
opinion of Channell, Wightman, and Pollock; Blackburn, Crompton, 
and Williams, contra. This case put an end to two notions, — first, 
that third persons may hold to the liability of partners those who 
in fact are not partners merely because some other relation exists 
between them; second, that participation in the profits of a busi- 
ness is a conclusive test of partnership. As Lord Cranworth 
said: — 


“It is often said that the test, or one of the tests, whether a person not 
ostensibly a partner is, nevertheless, in contemplation of law, a partner, 
is, whether he is entitled to participate in the profits. This, no doubt, is, 
in general, a sufficiently accurate test; for a right to participate in profits 
affords cogent, often conclusive, evidence that the trade in which the 
profits have been made was carried on in part for or on behalf of the 
person setting up such a claim. But the real ground of the liability is 
that the trade has been carried on by persons acting in his behalf. When 
that is the case, he is liable to the trade obligations, and entitled to its 
profits, or to a share of them. It is not strictly correct to say that his right 
to share in the profits makes him liable to the debts of the trade. The 
correct mode of stating the proposition is to say that the same thing 
which entitles him to the one makes him liable to the other; namely, the 
fact that the trade has been carried on on his behalf; z.¢., that he stood 
in the relation of principal towards the persons acting ostensibly as the 
traders, by whom the liabilities have been incurred and under whose 
management the profits have been made.” 





5 C. & F. 670. 23H. L. 652. 
5 H. L. 460. 5 6 H. L. 442. 
4 E. & I. App. 346. 
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This decision does not, however, offer any alternative test of 
partnership; for the suggestion as to the necessity of an agency 
is of little assistance in a doubtful case. The agency is the result 
of the partnership, not vice versa. 

Among other cases in which there was a marked difference of 
opinion was the famous Bridgewater will case, in which the family 
of Lord Brownlow was confirmed in the estate which they inherited 
from the Duke of Bridgewater, free from the condition that Lord 
Alford should obtain a step in the peerage, which was held to be 
void on grounds of public policy. Giles v. Grover,! a leading 
case on the law of executions, and one of the most elaborately dis- 
cussed cases to bé found in the reports, is also worthy of notice. 

A point involved in much difficulty, upon which the authorities 
are irreconcilable, came before the House in the case of Gibson 
v. Small? In a time policy of insurance effected on a vessel at 
sea is there an implied condition that the ship is seaworthy on the 
day when the policy is intended to attach? It was decided that 
there is no such condition; but there is much to be said on the 
other side of the question. It was.admitted by the majority of the 
judges that there was an implied warranty in voyage policies ; 7. ¢., 
that the vessel is in such a state as to be able to encounter the 
ordinary perils of the adventure in which the policy states it to be 
then engaged. Such warranties arise, first, out of the expressed 
state of the adventure, so that both parties are informed as to the 
extent and modifications of the contract. But a time policy is on 
the ship merely from the date stated in it for a period therein fixed. 
It is altogether silent as to the adventures in which the ship, during 
the period insured, may be engaged. How, then, is the implied 
warranty of seaworthiness to be known, as to its extent or modi- 
fications, from the contract itself? In a voyage policy, the date at 
which the implied warranty of seaworthiness is to be fulfilled is the 
commencement of the adventure stated in the policy. A time. 
policy, on the other hand, is the insurance of a part of the gen- 
eral risk of the owner for a given period. If it is to be referred 
back to the time when the owner’s risk commenced, the implied 
warranty of seaworthiness would be fulfilled if the ship was sea- 
worthy when the owner first possessed it, for then his risk first 
began. But this would be absurd. The other conclusion would be 
to refer it to some other period without knowing where or in what 





1 C. & F. 72. 24H. L. 352. 
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situation the vessel was, or how engaged at the time of effecting 
the insurance; and, if so, to the commencement of some unknown 
adventure, which would have been expressed in a voyage policy. 
Williams and Erle dissented. Erle was of the opinion that whether 
the condition was derived from the construction of the words of the 
instrument or from implication of law founded on the nature of the 
contract, time policies are subject to it as well as voyage policies. 
He said : — 


‘* If the question turns on the construction of the instrument, time 
policies may be taken to be identical with voyage policies in all the terms 
except those relating to the measure of the duration of the insurance. 
This, in voyage policies, is measured by the motion of the ship; in time 
policies, by the motion of the earth. Each contract is for an indemnity, 
and each for a limited time ; and there seems no reason for holding that 
an alteration in the terms relating to the time’ should alter the effect of 
terms relating to the indemnity. . . . If the question turns upon an im- 
plication of law arising from the nature of the contract, all the reasons for 
making the implication in voyage policies are of equal force for making it 
in time policies. It is equally essential as the basis of the calculation on 
which the insurer fixes the amount of premium, and equally essential to 
prevent fraudulent owners from insuring a ship for the purpose of its 
being lost.” ? 


Scott v. Avery? is another interesting case arising out of a policy 
of marine insurance. One of.the conditions in a policy of insur- 
ance on a ship effected in a mutual insurance company was that 
the sum to be paid to any insurer for loss should in the first in- 
stance be ascertained by a certain committee; but if a difference 
should arise between the insurer and the committee “relative to 
the settling of any loss, or to a claim for average, or any other 
matter relating to the insurance,” the difference was to be referred 
to arbitration in a way pointed out in the conditions: “ provided 
always that no insurer who refuses to accept the amount settled by 





1 The point was again argued in Dudgeon v. Pembroke, 2 A. C. 284. Parke and 
Campbell expressed the opinion that there was no warranty of seaworthiness in any 
policy. This view was afterwards adopted in Thompson v. Hopper, 6 El. & BI. 172. 
Erle dissented, saying, “It does not appear that any person ever expressed the opinion 
that there was no warranty in any time policy until Baron Parke spoke in the House 
of Lords.” 

Many American authorities favor the minority view. See Hoxie v. Pac. M. Ins. 
Co., 7 Allen, 211, as a development of the middle ground taken by Chief Justice Shaw 
in Capen v. Washington Insurance Company, 12 Cush. 517. 

25H. L. 811. 
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the committee shall be entitled to maintain any action at law or 
suit in equity on his policy” until the matter has been decided by 
the arbitrators, “and then only for such sum as the arbitrators 
shall award.” Furthermore, the obtaining of the decision of the 
arbitrators was made a condition precedent to the maintenance of 
an action. In this case a dispute had arisen between the insurer 
and the committee as to the amount to be paid, and the former 
had refused to arbitrate. Crowder, Wightman, Cresswell, and 
Coleridge, constituting a majority of the judges, took the view, 
which was adopted by the House, that the prescribed conditions 
were lawful, and that (even though the difference related to other 
matters than mere account) till award made no action was main- 
tainable. The losing party relied upon a decision of Lord Kenyon,! 
among others, holding that if a contract simply contains a covenant 
to refer to arbitration, then an action may be brought although 
there has been no arbitration. The prevailing judges granted the 
principle of law, established by these cases, that parties cannot by 
contract oust the courts of jurisdiction. In this case, however, 
the arbitration was merely a condition precedent to an action. 
“This is not ousting the jurisdiction of the court,’ said Lord 
Campbell, ‘‘ because they have no jurisdiction whatsoever, and no 
cause of action accrues until the arbitrators have determined ; ” 
and he illustrated the principle by reference to an action on a horse 
race which had just been tried in the Court of Exchequer,? where 
the winner, who had contributed to the sweepstakes, said that his 
horse had won, and brought an action against the stakeholder to 
recover the stakes. But it was a condition of the race that if any 
dispute arose the stewards should decide; and the stewards, it 
seems, had differed in opinion. The plaintiff attempted to show 
that his horse had won, but it was held that he could not do that — 
that even if the horse could clearly be shown to have won, the 
action had not accrued until the arbitrators, the stewards, had 
determined. Martin, Crompton, and Alderson took a different 
view of the question. Alderson said : — 


“ Although the contract provides that a suit may thereafter be insti- 
tuted, yet the suit is to be only for such sum as the arbitrators may 
award, thus giving to the arbitrators the entire and exclusive determina- 
tion of every possible question as to the law of insurance in case of a 
loss, and leaving to the courts of law alone the insignificant authority of 





1 Thompson v. Charnock, 8 T. R. 139. 2 Brown v. Overbury, 11 Ex. 715. 
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enforcing, if necessary, by suit the fiat of the arbitrators. It seems to 
me sufficient to state this proposition in order to ascertain how it should 
be decided. What is it but practically and really to oust the jurisdiction 
of the courts if you take from them the power to determine all possible 
questions, and leave them only the barren privilege of being allowed to 
countersign the decision and enforce payment of the sum awarded by the 
arbitrators ?” 


Since the reorganization of the English judicial system by the 
Judicature Act the judges appear to have been assembled only 
four times: Mordaunt v. Moncreiffe,! Allison v. Bristol Marine 
Ins. Co.,? Dalton v. Angus,® Allen v. Flood.* 

The question which arose in Mordaunt v. Moncreiffe was whether 
the statutory proceeding for dissolution of a marriage can be insti- 
tuted or proceeded with either on behalf of or against a husband or 
a wife who, prior to the institution of such proceedings, had be- 
come incurably insane. A petition of divorce against a wife had 
been met by an allegation of her insanity and consequent inability 
to defend herself. The court below appointed a guardian for her, 
and a verdict of insanity having been rendered, proceedings were 
suspended, with liberty to the husband, however, to apply to the 
court in the event of her recovery. The husband appealed to the 
House of Lords, insisting that the wife’s insanity ought not to bar 
or impede the investigation of the charge of adultery brought 
against her. It was argued at the bar, in reply, that the suit was a 
criminal proceeding, or analogous to a criminal proceeding, and so 
by law could not be carried on against one who was disabled by 
insanity from making a defence; and that the contrary view 
would be so obviously unjust and unreasonable that the statute 
cannot have intended it. But it was held, in accordance with the 
opinion of a majority of the judges (Brett alone dissenting), that 
adultery, though a grievous sin, is not a crime, and that the anal- 
ogies and precedents of criminal law have no authority in a civil 
tribunal like the Divorce Court. The case was therefore remanded 
with directions to proceed. 

The last two cases, Dalton v. Angus and Allen v. Flood, involved 
issues of the greatest importance, and amply deserved the elaborate 
consideration to which they were subjected. The former case, in 
which the law relating to easements was exhaustively examined, 





1 1 Scotch & Div. App. ‘374. 2 1 App. Cas. 214. 
3 6 App. Cas. 742. 4 [1898] A. C. 1. 
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was twice argued in the presence of the judges. The point actually 
decided was that a right to lateral support from adjoining land may 
be acquired by twenty years’ uninterrupted enjoyment, for a build- 
ing newly built or altered so as to increase the lateral pressure at 
the beginning of that time ; and it is so enjoyed if the enjoyment 
is peaceable and without deception or concealment, and so open 
that it must be known that some support is being enjoyed by the 
building. The seven judges who attended at the second argument 
agreed substantially on all the questions submitted to them, except 
that Lindley, Lopes, and Bowen constituted a minority on the 
question whether the trial judge should have left to the jury the 
issue as to whether the enjoyment was in fact open. The opin- 
ions of Bowen and Lindley are fine specimens of legal scholarship. 
This whole doctrine is generally repudiated in this country. Of 
course, the right of lateral support for land in its natural state is 
universally recognized. 

The case of Allen v. Flood has already — ably discussed in 
the Review, and it will suffice to state the issue briefly. The 
plaintiffs were shipwrights (and members of a trade union) em- 
ployed by the Glengall Iron Company on the repair of a ship. 
The company had also engaged for the iron work on the ship men 
who were members of another trade union. A dispute having 
arisen between the two trades as to the claim of the shipwrights to 
do iron work, the iron workers, with a view to preventing what 
they considered unfair competition, agreed that they would not 
work with shipwrights who sought and obtained employment out- 
side their own trade. This action was afterwards brought against 
the defendant, a representative of the iron workers, for having 
maliciously induced the company not to engage or employ the 
plaintiffs as shipwrights. At the trial Justice Kennedy, while he 
did not suggest to the jury that the action of the appellant apart 
from its motive constituted a legal wrong, directed the jury to con- 
sider whether the defendant acted “‘ maliciously ;” and he explained 
that by maliciously he meant “ with the intention and for the pur- 
pose of doing an injury.” The substance of the verdict was that 
the company was maliciously induced by the defendant to discharge 
the plaintiffs. In the Court of Appeal Esher and Lopes, JJ., fol- 
lowed the doctrine laid down in Temperton v. Russell, to which 
Rigby, J., also deferred as binding. The view of the Court of 
Appeal may be stated thus: To induce another person to commit 
an act which is within his legal right does not in itself afford a 





370 HARVARD LAW REVIEW. 


cause of action, but the person who procured his action is guilty 
of a legal wrong if he was actuated by an intent to injure. In the 
House of Lords six of the eight judges who attended were of the 
opinion that the judgment of the Court of Appeal was right. But 
the House by a vote of six to three reversed the judgment, holding 
that an action éwill not lie against an individual defendant for caus- 
ing the discharge of the plaintiff by the latter’s employer, if the 
defendant has not committed, or caused to be committed, any act 
which would be of itself unlawful, without regard to the motive 
with which it may have been done. The final judgment, therefore, 
was in accordance with the opinion of eight judges (Watson, 
Herschell, Macnaghten, Shand, Davey, James, Mathew, and 
Wright), as opposed to thirteen (Halsbury, Ashbourne, Morris, 
Hawkins, Cave, North, Wills, Grantham, Lawrance, Esher, Lopes, 
Rigby, and Kennedy). In spite of numbers the real weight of 
opinion is decidedly in favor of the final decision. The two ablest 
judges in the Court of Appeal agreed with the four greatest 


lawyers in the House. 
Van Vechten Veeder. 
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THE GROWTH OF THE IDEA OF ANNEXATION, AND 
ITS BEARING UPON CONSTITUTIONAL LAW. 


A StupyY AMONG THE RECORDS OF CoNGREss.! 


ONSTITUTIONAL law, although based upon a fixed form 
of words, seems to be a barometer peculiarly susceptible to 
changes in that strange atmosphere termed, for want of a better 
expression, public opinion. Public opinion affects all branches of 
the law, — common law by the imperceptible modification of cen- 
turies; statute law more directly and rapidly, for a momentary 
whim of the legislature may change it. Although not so sensitive 
as a mere statute, a constitution sometimes appears more like a 
legislative act than a rule of law; for its interpretation varies — 
rightly or wrongly —as varies the legislative mind of the people. 
A perfect grasp of the constitutional law upon a given point, there- 
fore, requires a feeling with the nerves, historic and economic, 
which have vibrated with the life of the people. But when we ex- 
amine national feelings in order to find their bearing upon the law, 
we cannot be too careful not to fall into the error of supposing that 
every idea when once accepted becomes a part of the law. We 
must never forget the nature of law. Not all the ideas of any 
particular age of what is just and right are included in it; law 
is a crystallization of those rules which the consensus of opinion 
of successive ages agrees to be not only just but necessary for the 
convenient living of the people at large. This conception is espe- 
cially true of written constitutional law; the crystallization there 
is artificial, but when the crystals are wisely formed they consist of 
only a few fundamental rules, of the soundness of which there can 
never be a doubt. And such an instrument the framers of our 
Constitution intended to make; it is a constant, in connection with 
which fluctuate the different variables of public opinion. 
The relation of public opinion to the Constitution is twofold. 
We must know the state of public opinion at the time the Consti- 





1 This manuscript was in the hands of the Editor on July 1,1899. Since that time, 
it is scarce necessary to add, the statement of the law has not been altered. 
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tution was framed in order to interpret the express provisions in 
the light of it; in the second place we must know those doctrines 
sanctioned by public opinion which nevertheless were not made a 
part of the Constitution, in order that when public opinion in regard 
to them is seen to have changed, we may say “the Constitution 
does not forbid this change.” 

Pursuing the study of the Constitution in this method, I aim in 
this paper to consider its attitude towards the acquisition of terri- 
tory by the United States. Are there limitations to the power to 
acquire territory, and if so what are they? In answering this 
question, we must first consider the state of public opinion at 
the time the Constitution was framed; and the first evidence of 
this opinion to be dealt with is found in the debates of the con- 
vention which framed the Constitution. 

The constitutional convention finally gave to the national gov- 
ernment the power to make war, the power to make treaties, the 
power to admit new states, and the power to legislate for certain 
stated objects. In all of these ways territory might conceivably 
be acquired ; add to these acquisition by discovery, and we have the 
sum of the possible manners of acquisition. Whether our govern- 
ment has all of these chances open to it is another question. 

Only in connection with the admission of new states do we 
gain any enlightenment from the proceedings of the convention. 
We have a statement, it is true, of Gouverneur Morris, who pro- 
posed the clause giving to Congress power to make the needful 
regulations for the territory of the United States, that he looked 
forward to governing not only the western territory already pos- 
sessed, but whatever might subsequently be acquired; he contem- 
plated as a probability the possession of all of North America, or even 
more.! And so Hamilton in a letter to Washington: ‘We must 
remain in a position to take advantage of circumstances, we must 
be prepared to acquire Florida, and to annex Louisiana, and we 
must even wink further south.” Neither Morris nor Hamilton 
say how they expect to acquire territory; but it is significant that 
they recognize the power. It is also significant that both were 
federalists, with the national idea at heart; and it is very doubtful 
in the light of subsequent events whether Jefferson agreed with 
them. 





1 Letter quoted by Mr. Justice Campbell in Scott v. Sanford, 19 How. 507. 
2 Letter quoted by Holmes of South Carolina in the House of Representatives 
during the Texas debate. Cong. Globe, 28th Cong. 2d Sess. 135, 136. 
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The admission of new states had been provided for in the Arti- 
cles of Confederation. ‘Canada acceding to this confederation 
and joining in the measures of the United States, shall be admitted 
into and entitled to all the advantages of the Union ; but no other 
colony shall be admitted to the same unless such admission be 
agreed to by nine states.” This provision is expansive, and it is 
not likely that the later Constitution was meant to be less so. 
The first resolve presented to the constitutional convention was 
by Randolph of Virginia, who thought that arrangements should 
be made “for the admission of states lawfully arising within the 
limits of the United States, whether from a voluntary junction of 
government or territory or otherwise, with the consent of a number 
of voices in the national legislature less than the whole.”? Noth- 
ing could be more ambiguous than this; probably he was thinking 
of new states becoming included within the limits: of the sovereign 
United States by those limits being enlarged either by warlike 
or by peaceful means; he may have been trying merely to cover 
the strange case of those of the thirteen who might not at first 
ratify the constitution, or the case of Vermont, which was hanging 
to New York by a slender thread. Two non-committal resolutions 
followed ; the matter was then referred to a committee of five who 
reported a clause which, in part, provided that “ new states lawfully 
constituted or established within the limits of the United States 
may be admitted by the legislature into this government,”® by a 
vote of two-thirds of each house. This clause seems to have the 
same meaning, or lack of meaning, as Randolph’s proposition ; 
and the words “ within the limits” hardly refer solely to the limits 
then existing. But these words were struck out by the convention 
in striking out the whole phrase, ‘ lawfully constituted and estab- 
lished within the limits; ” so that the clause as adopted reads sim- 
ply, “ New states may be admitted into this Union.”* The reason 
for the change was probably for the benefit of Vermont, the conven- 
tion being in doubt whether Vermont’s establishment could be 
called lawful. The emphasis of the change does not seem to have 
been laid on the words “ within the limits,” nor do they seem to 
have been looked upon as unduly restrictive; so far as they meant 
anything, they probably meant that territory must first be annexed 
and made “ within the limits ” of the nation before it could become 





1 Art. xi. 2 Ell. Deb. iv. 42. 
8 Art. 17. Ell. Deb. iv. 123. * Const. Art. iv. sec. 3. 
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a state; but striking them out hardly signified that power was 
granted to admit as states territory not yet annexed! Then fol- 
lows the restriction — which was also in the clause reported by the 
committee of five—that “no new states shall be formed by the 
junction of two or more states or parts of states without the con- 
sent of the legislatures of the states concerned as well as of Con- 
gress.” From this clause, however, no general restriction can be 
implied ; the clause was a sop to those who were jealous on behalf 
of the states; it protected the states; it did not restrict the ad- 
mission of other states when their admission interfered with no 
rights of existing states. Upon the whole then the growth of this 
clause favors the belief that territory not yet belonging to the 
United States might one day become a state; and this belief does 
not require us to go to the length of saying that by virtue of this 
clause and no more Congress could admit territory without first 
annexing it. The manner of acquiring territory, and the tests for 
eligibility, we still must guess about ; all that we may be at all safe 
in assuming is that the federalists thought they were creating a 
sovereign able to annex adjacent territory by any of the acts of 
sovereignty suitable thereto; otherwise the letters of Morris and 
of Hamilton would be meaningless. 

Having now glanced over this most direct evidence of the opinion 
of the time without finding an answer to our inquiries, we may at 
least have some success in discovering what territory was sought 
fpr by filling in the vague outline which we have found with the 
prevalent colors of the public thought. I am dealing not with de- 
tails, but with general characteristics. Public opinion at the time 
our Constitution went into operation had a character decidedly 
individualistic, especially in New England. The doctrine of the 
Pilgrims of religious toleration, and the rather intolerant independ- 
ence of the Puritans, marked a distinct break with the sovereign 
government of the past, —a break accomplishing in a comparatively 
short time the results which required two centuries of change in 
more conservative England. The thought was laying hold of men’s 
minds that grades of rank and authority among private persons 
must give way to the freedom of each person from arbitrary re- 
straints, that each man is free to think and act so long as he inter- 
feres with no one else, that he may have a voice in his own political 





1 But see many arguments during the Texas debate, as, for instance, that of 
Ficklin of Illinois. Cong. Globe, 28th Cong. 2d Sess. 182. 
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systems, and that he is not to be constrained by a law which he 
has not had a voice in enacting. The same movement in England, 
following the lead of Bentham, resulted in the repeal of the Test Act, 
and the measures for Catholic emancipation, the reform of Parlia- 
ment, and the relief from imprisonment for debt.! In this country 
the movement was not impeded by so much immemorial custom as 
in England, but it is a mistake to suppose that by 1788 the colonies 
had finished the work which in England continued until the reform 
bill of 1833 and later. Earlier than England the start had indeed 
been made; and the intense events of the revolution had brought 
matters somewhat to a head. But the application of these prin- 
ciples to practical legislation for private persons was by no means 
fully developed; and municipal legislation in some respects might 
have done credit to a veritable despotism. In 1640 the colony of 
Massachusetts Bay had passed a declaration of rights resembling 
the fourteenth amendment; but at the same time the people of 
Dorchester, Massachusetts, New Haven, Connecticut, and other 
towns, were forbidden by law to alienate their property without the 
consent of the town.2, Bentham would hardly have looked with 
favor upon that idea. Yet until the revolution there were similar 
laws upon the statute books.’ 

The ideas of individualism are most frequently thought of and 
spoken of in connection with the rights and duties of individual 
persons; but their application will be found to be equally clear to 
the rights and duties of nations, in which we are now more partic- 
ularly interested. Although the analogy between persons and 
nations is not always perfect, and principles applicable to the one 
are not always applicable to the other without modification, the 
analogy between the two is in the present instance instructive, and 
public opinion in 1788 applied the same broad general principles in 
both cases. The same rights of individual freedom from restraint 
were accorded to collective persons, townships, states, sovereigns ; 
and the corresponding duty was imposed of respecting those rights 
in others. Just as the most selfish person desired above all things 





1 For the general conception and the history of these changes in public opinion in 
England, a discussion of the different phases of individualism, followed by a treatment 
of the great change which took place during the middle of this century, I am indebted 
to Mr. Dicey, Vinerian Professor of Law at Oxford University, in the course of lectures 
delivered in the autumn of 1898 before the Harvard Law School. It is a matter of 
regret that as yet no published work of his can be referred to. 

2 Weeden, Economic and Social History of New England, i. 55-57 

3 Weeden, ii. 519. 
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liberty to pursue his own ends, and asked only to be allowed freely 
and fairly to compete with his neighbor, — just as the most gener- 
ous man thought it the greatest charity to allow his brother free- 
dom and fairness in working out his problems for himself, so the 
most selfish nation desired above all things liberty to develop itself 
unhampered by the entanglements of the affairs of other nations, 
freely and fairly to compete with them,—so the most generous 
nation thought it the greatest charity to leave other nations free 
and unhampered to work out their national problems. 

This one power of individualism generated the two great con- 
flicting forces which shaped the course of the constitutional con- 
vention. Their variance was caused by the difference in the 
attitude of those who guided them. One party, then called the 
republicans, looked within at the sovereign state; they were un- 
willing to have each state part with the sovereignty which it had 
momentarily gained; they were jealous of giving any more power 
than was necessary to the central government. The phase of in- 
dividualism which they represented, the individualism of the state, 
had early reached a full growth as the individualism of the colony. 
It had shown itself in the independent behavior of Massachusetts 
which led to the revocation of the charter. It asserted itself in 
youthful exuberance at the Boston Tea Party, and later it ignored 
the wishes of the Continental Congress with almost as much de- 
termination as it had ignored the will of King George. Of the 
disciples of this feeling Jefferson became the leader, and in all the 
thought and feeling which he gave to them they were at the head 
of the race of individualism; and in fact much is to be found in 
the writings of Jefferson not unlike some of the writings of Bentham. 
The other party looked without, and saw the need of a compact 
national existence to preserve the free and unrestrained life among 
the nations of the world; they were the federalists with Washing- 
ton, Hamilton, and Marshall at their head. Their phase of indi- 
vidualism, that of the nation, had not been so early a growth as 
the first, but suggestions of it are found in the first weak attempts 
to form a union of colonies. The necessities of the revolution gave 
new strength ; and the disastrous years of the confederation, which 
proved the w/tra state rights theory to be a failure, re-enforced by 
the isolation of position of the new nation, set in motion the wave 
of national feeling which led to the adoption of the Constitution. 
Thus it is that the national phase of individualism dominates our 
fundamental law. 
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The difference of these two forces caused the difference in the 
great political parties; but a third force is not to be ignored, not a 
branch of the national idea, but another phase of individualism 
then less developed than the other; its direction was towards the 
freedom of each private man, and its power was strongest among 
the followers of Jefferson as the liberal party. The logical develop- 
ment of these ideas, or rather these three phases of a single idea, 
was what occupied the nation up to the Civil War. 

We are now in a position to fill in the outlines, hinted at by the 
debates in the constitutional convention, of the territory which 
public opinion regarded as a possible part of the United States. 
We saw that Canada, Florida, and Louisiana were thought of. In 
the light of the doctrines of the national individualism we may now 
say generally that all land was looked upon as eligible which would, 
in the words of Jefferson, ‘‘ naturally accede to our Union,” land 
geographically a part of us, with inhabitants consenting to the 
union, akin to us in race and custom, — inhabitants who, becoming 
a natural part of our community, should promote our peace and 
prosperity at home, and strengthen us in the security of our inde- 
pendence of nations abroad. 

This theoretical ideal of national individualism we may proceed 
to consider in its relations to historical facts, as our country began 
to have a history.! 

After the original thirteeen states had ratified the Constitution, 
Louisiana was the first land which was presented for annexation, 
and in that connection for the first time was the constitutional 
power to annex territory called in question. Some writers? have 
expressed a doubt as to our right to the northwest territory at the 
time the Constitution went into effect; that at all events is a 
preconstitutional question; by the ordinance of 1787 the Con- 
federacy had assumed control, and the Constitution found the 
territory, for political purposes, the property of the nation. The 
case of Louisiana was the first arising under the new Constitution. 

Trouble had arisen in 1803 over the suspension of our right of 
deposit at the port of New Orleans. This interfered seriously with 
our trade upon the Mississippi ; it led also to disagreeable alterca- 
tions with France, then embroiled in European wars. The obvious 





1 In treating the various additions to our territories, I omit lands such as the guano 
island of Navassa, for they have no significance from the point of view of national 
policy. 

2 Baldwin, Government of Island Territory, 12 HARV. LAW REV. 393- 
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thing to do was to buy the port, and the President could not help 
seeing it. Jefferson was President, the champion of the states and 
of democracy; and chance illogically enough chose his party to do 
the first act of national aggrandizement. He negotiated the treaty, 
and urged its adoption. His tone sounds of the national individ- 
ual, the strength of the nation, the need of freeing our commerce 
at home and the necessity of holding aloof from European politics. 
Individual this is indeed, but its individualism is of the nation, and 
it sounded far from harshly to the ears of the federalists whom 
fate had placed in opposition. They had little heart in denying to 
the United States the right as a sovereign to acquire territory ; they 
were naturally content to be side-tracked and to direct their attack 
upon the clause which provided that “the inhabitants of the ceded 
territory shall be incorporated in the Union of the United States.” ! 
What this meant was not entirely clear ; some appear to have con- 
strued it to mean that the United States was pledged as soon as 
possible to admit the new territory as a state of the Union ;? an- 
other faction insisted that this clause merely pledged us to make the 
territory a part of the sovereign nation called the United States, 
without necessarily admitting it as a state. In either case this was 
said to be an abuse of the treaty-making power. The incorporation, 
it was said by some, could not be accomplished without an act of 
Congress. Pickering of Massachusetts went further and said it 
could not be done without the consent of all the states, treating 
them as a partnership.° These arguments looked from the point of 
view of the individuality of the state; they best became the mass 
of Jefferson’s party; but politics ran too strong among that party to 
allow this matter of theoretical consistency to trouble their minds. 
Other objections came from those who looked from the point 
of view of the individual man, denying any power to the United 
States not expressly granted, and asserting the power of the people. 
Of these men Gaylord Griswold maintained that even if territory 
could be acquired by treaty, it could not be incorporated by any- 
thing short of the power of the people speaking through an amend- 
ment to the Constitution.® Others went so far as to deny that 





1 Treaty of April 30, 1803, Art. 3; 8 Stat. 200, 202. 

2 Cong. Ann., 8th Cong. 1st Sess. 44, 454, 459 (Pickering, Thatcher, and Griswold 
of Connecticut). 

8 Id. 49, 483 (Taylor and John Randolph). 

* Id. 454 (Thatcher). 

® Id. 44 (also Thatcher, 454, and Griswold of Connecticut, 459). 

8 Id. 432. 
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territory could be acquired at all except by amendment, all such 
power being retained by the people! And John Quincy Adams, 
with characteristic altruism, applied the Benthamite doctrine not 
only to the people of the Union but to the people of Louisiana; 
and in their behalf, reading into the Constitution the doctrine of the 
Declaration of Independence, that all just government depends upon 
the consent of the governed, he maintained that in no way could 
the United States acquire foreign territory without the consent 
of the inhabitants of that territory. 

These arguments were unavailing to defeat the treaty or to pre- 
vent appropriations for carrying it out.2 As a matter of theory 
they would have come with far better grace from the party of 
Jefferson, and since for political reasons many of that party were 
content to ignore them, it is no wonder then that the doctrines died 
away. Those who logically should have supported them turned a 
deaf ear. I am not referring to their correctness; for the present 
I am dealing merely with events; and according to the tenets of 
the Jeffersonian creed it is not difficult to imagine how loud the 
echo of these arguments would have been if Jefferson and his 
adherents had been in opposition. Despite that gentleman’s 
reticence we know what his opinions were. Incorporation of ter- 
ritory into the Union no doubt he thought unconstitutional, and, 
although he wavered somewhat, from his letter to Judge Breck- 
inridge he appears to recognize no constitutional way whatever 
for holding foreign territory. ‘The Constitution,” he says, “ has 
made no provision for our holding foreign territory, still less for 
our incorporating foreign nations into our Union. The executive 
in seizing the fugitive occurrence which so much advances the 
good of the country have done an act beyond the Constitution. 
The legislature in casting behind them metaphysical subtleties, and 
risking themselves like faithful servants, must ratify and pay for it, 
and throw themselves on their country for doing for them unau- 
thorized what we know they would have done for themselves had 
they been in a situation to do it.”* His reasons for this opinion 





1 This seems to have been Jefferson’s view. 

2 2 Stat. 245. For the arguments in defence of the treaty cf. Cong. Ann., 8th Cong. 
2d Sess. 49, 58, 68, 446, 471, 483, by Taylor, Breckinridge, Nicholas, Elliott, Rodney, and 
Randolph. 

8 Jefferson, Works, viii. 244. Cong. Globe, 28th Cong. 281, 2d Sess., cited by More- 
head of Kentucky. But see the letter to Gallatin during the same year, Works, viii. 
241. 
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he does not explicitly state. That the power to acquire territory 
was retained by the people was doubtless his creed. The quest: 
is difficult for information from a man who could write to his 
attorney general that “the less that is said about the constitutional 
difficulty the better, and that it will be desirable for Congress to do 
what is necessary 2x silence.”1 Again, in 1803, he writes to Nicholas, 
“Whenever [szc] Congress shall think it necessary to do should be 
done with as little debate as possible, and particularly as far as re- 
spects the constitutional difficulty.”? By these tactics he kept his 
party well under control, imposed upon them the policy of absorb- 
ing outlying territory, and forced upon the federalists an oppo- 
sition little consistent with their original instincts and their general 
belief in the individualism of the nation. Forty years later opposi- 
tion to the fulness of the powers of the national sovereign was 
taunted as “ federalism.”® This political hoax was the first move 
by which the course of politics nullified the force of what might 
have become, rightly or wrongly, a dominant legal doctrine. 

The accomplished fact of annexation of Louisiana had great influ- 
ence, no doubt, upon legal-thinking. It became, politically speak- 
ing, chose jugée, not indeed a legal authority but entitled to some 
weight. So far as it has weight, no more should be attached to it 
than is its due. The acquisition must be read with all the facts ; it 
expressed the national individualism ; it was defensive, to preserve 
the national unity ; a mere taking of adjoining land to protect the 
peace and prosperity at home ; it was subjective, not objective.‘ 

The same ideas controlled the next acquisition of territory. 
Florida was acquired by treaty with Spain in 1819, with a proviso 
for incorporation into the Union essentially like that in regard to 
Louisiana. The prevailing feeling that led to it was the same that 
expressed itself in the Monroe doctrine, the wish to insure safety 
at home by keeping from our immediate vicinity the influence of 
European powers. There was practically no opposition to the 
taking of Florida, which was accepted as a matter of course. The 
most serious objection, in fact, was made to quite a different part 
of the treaty, the clause withdrawing the claims of the United 
States to Texas. This withdrawal had really no significance upon 





1 Cong. Globe, 28th Cong. 281, 2d Sess., quoted by Morehead. 

2 Tbid. 

8 Cong. Globe, 28th Cong. 2d Sess. 100, speech of Yancy of Alabama. 
* Jefferson’s Message, Cong. Ann., 8th Cong. Ist Sess. 11, 14, 15. 

5 8 Stat. 252. The treaty was ratified February 19, 1821. 

6 Monroe’s Message. 
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national policy ; it amounted merely to a compromise in regard to 
disputed territory ; it is interesting chiefly by reason of the stress 
laid upon it in 1844 by certain supporters of the admission of 
Texas, who persisted in their belief that Texas had never right- 
fully been parted with... Adams, who as secretary of state nego- 
tiated the treaty, looked upon it merely as the waiver of a doubtful 
claim, recognized the advantage of some day acquiring Texas, and 
afterwards when president set on foot fruitless attempts to pur- 
chase it from Mexico, with always a provision for obtaining the 
consent of the people of Texas.? 

With Adams, as we have seen, began the Texas question ; with 
him too began the question of the acquisition of Cuba. He looked 
upon taking that island as a thing as politic as the taking of Florida, 
in order to remove Spain further from us and to add to the unity 
of the Union.’ He thought of it as involving no matter of foreign 
politics, — still the subjective standpoint. And Jefferson agreed 
with him* No definite results were reached by either of them in 
this matter; but the policy of the administrations of Monroe and 
Adams seems to have had this basis. Cuba was threatened by 
France and also by Columbia and Mexico. Our influence was 
used not only to keep France away, in accord with the Monroe doc- 
trine, but to prevent the other American states from encroaching. 

Adams was doubtless profoundly thankful twenty years later that 
he had not obtained either Texas or Cuba, At the time men hardly 
realized the presence of what it has become the fashion to call the 
thundercloud of slavery, hanging over the country.® But the afore- 





1 Cong. Globe, 28th Cong. 2d Sess. 328, 332 (Ashley and Dayton in the Senate ); 
and 87, 95, 130, 158 (Belser, Douglass, Tibbatts, and Hammett in the House). 

2 Cong. Globe, 28th Cong. 2d Sess. 188, 190. 

3 Ibid. 

* Quoted by Walker, Cong. Globe, 28th Cong. 2d Sess. 344, as saying of Cuba, 
Texas, and Florida, “ They would naturally accede to this Union.” See also Jefferson, 
Works, ix. 125; x. 159, 250, 278. On October 24, 1823, Jefferson wrote to Monroe : 
“IT candidly confess that I have ever looked on Cuba as the most interesting addition 
which could ever be made to our system of States. The contro] which, with Florida 
Point, this island would give us over the Gulf of Mexico and the countries and isthmus 
bordering on it, as well as all those whose waters flow into it, would fill up the measure 
of our political well-being.” 

5 Lodge, The Spanish-American War, Harper’s Monthly, xcviii. 449, 450. 

6 The slaveholders were the first to realize this; they made the most serious oppo- 
sition to sending delegates to the Panama Congress in 1826, and their reason was that 
the black republic of Hayti was to be represented. Earlier than this, when Florida 
was acquired, the South looked on with complacency, but the slavery question was not 
generally discerned in all its bearings. ‘This is all the more surprising in view of the 
struggle which took place over the Missouri compromise at so nearly the same time. 
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said thundercloud grew rapidly blacker, and, as those who invented 
the figure would say, its rumblings rendered inaudible the clear 
voice of constitutional law. Different views of the law existed, but 
in choosing between them political considerations often turned the 
scale. And these political considerations were the primary forces 
in directing the next acquisitions of territory, and they mark a 
second stage in our history of national enlargement. The ideal of 
national individualism is still a latent and powerful force; but mo- 
tives have become more complex. The new feelings which govern 
this second stage of territorial growth must be examined, and we 
find that all in the last analysis are different manifestations of the 
ideas of individualism. 

The institution of slavery called to its aid the doctrine of state 
rights, resting upon the sovereignty of the individual states as 
opposed to the nation. This doctrine was an inheritance from the 
Articles of Confederation, and when invoked in the cause of slavery 
it reached an extravagant extent. As opposed to it the abolition- 
ists advanced the w/tra theory of the freedom of each individual 
man, asserting even that Congress had power to abolish slavery 
within the states. So bitter became the slave states that they 
ignored their inconsistency in applying their idea of individualism 
to their states and applying the idea of despotism to those who 
labored within the states.1_ The abolitionists ignored their incon- 
sistency in wishing to free the slaves at the expense of the con- 
stitutional freedom of the individual states. Those alone were 
consistent who conceded that slavery could not be abolished 
within the states, but contended that no new slave states should 
be admitted to the Union. It was along these lines that the bat- 
tle against slavery was fought, until true individualism triumphed 
in Lincoln’s Emancipation Proclamation and Lee’s surrender at 
Appomattox. 

The bearing of this condition of things upon the acquisition of 
territory is obvious. The South was determined to have new 
slave states. As, in the case of Louisiana, the state rights men 
were compelled to favor the power of the nation to take new 





1 This antinomy appeared in livid colors when Kossuth came to America, and a cry 
went up from South as well as North to help the cause of the liberty of Hungary ; 
but Kossuth had to be cautioned against mentioning domestic slavery in any of his 
speeches. 4 Von Holst, 65-80. 

Mr. Foote of Alabama, in a speech in the Senate eulogizing Kossuth, forgot himself 
so far as to declaim that the man who was not for freedom was for slavery. ‘ Entirely 
right,” remarked Mr. Hale of Maine. 
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territory into the Union, so now the power of slavery forced them 
to take the same position irrevocably. And this was the death- 
blow to the Jeffersonian belief that the people alone could acquire 
territory. 

The story of the rebellion of Texas against Mexico, the intrigues 
of politicians and even presidents to obtain its acquisition as a 
slave state of the Union, the negotiation of the treaty by Tyler and 
its defeat in the Senate,—this story belongs to the historian.) 
The rejection of the treaty was not in the main on constitutional 
grounds, although some senators reiterated the arguments already 
noticed, and Rufus Choate went into a metaphysical argument to 
prove that the admission of a sovereign nation like Texas did not 
come under the treaty-making power. A new president and con- 
gress would come into power in less than a year, and no time was 
to be lost. So the annexationists in the House introduced various 
joint resolutions to accomplish their end by legislative act. This 
ruse was a novel one, and its opponents in the north were satisfied 
to attack it for its departure from what had already become tradition. 
Their general argument was this: we will grant, at least for the 
sake of argument, that foreign territory can be taken by treaty, but 
it cannot be taken by legislative act, because Congress has no power 
to deal directly with foreign nations; only the treaty-making power 
can do that.2— A few went beyond this position. Choate, who with 
lawyer-like care had already committed himself only to the extent 
of saying that the taking of a foreign state was not within the treaty- 
making power, was now forced to state his opinion that in no way 
short of constitutional amendment could new territory be admitted 
— unless indeed in settlement of boundary dispute? Winthrop in 
the House took the same view,‘ and Brengle,® citing Jefferson in 
justification, and Barnard® of New York. Mcllvaine’ of Penn- 
sylvania was perhaps the only one to deny the possibility of ob- 
taining any foreign territory. In spite of the distinguished support 
which Jefferson’s views found in Choate and Winthrop, the fact 
that such men had so few followers shows the weakness of the 





1 This story is well told in Von Holst, volumes 3 and 4. 

2 Cong. Globe, 28th Cong. 2d Sess. 247, 292, 278, 344, 358, 359 (in the Senate, 
Rives, Morehead, Berrien, Crittenden, and Archer, chairman of the Senate Committee 
on Foreign Affairs); and 108, 141 (in the House, C. B. Smith and Severance). This 
view was not confined tothe north; it was generally understood to be Calhoun’s belief. 

3 Cong. Globe, 28th Cong. 2d Sess. 303. 

# Id. 94. 5 Id. 119. 8 Id. 187. 

7 Id. 190. 
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cause; their opponents were able to retort Jefferson’s apostasy.! 
Adams still maintained that if the consent of Texas were ob- 
tained it cduld be annexed by treaty; but he based his opposition 
upon the ground that treaty alone could accomplish the result.? 
Those who supported the joint resolution did so upon one or 
more of these grounds, The incorporation of foreign territory, it 
was said, is an attribute of sovereignty ; and as no attribute of sov- 
ereignty was lost when the constitution was adopted, and this 
power no longer belonged to the states, it must belong to the United 
States ; and an act of Congress was the most appropriate manner 
of exercising the power.’ Others asserted that the joint resolution 
was a proper act of secondary legislation, and justified it in order 
to promote domestic commerce and provide for the common de- 
fence. A third view was that the express grant of power to admit 
new states included the power to admit a state not yet the property 
of the United States.5 The last, perhaps the weakest, of the three 
met with the widest acceptance. Another argument somewhat 
pressed was that Texas once was a part of the United States, and 
having wrongfully parted with her the United States was under an 
obligation — at all events a moral one —to restore her to her true 
position. But throughout the whole discussion it is rare to find an 
unbiased speaker; the all-absorbing question was: Shall there be 
another slave state ?® Slavery was allowed to influence the view 
taken of the constitution. Yancy of Alabama declared it to be 
our constitutional duty to annex Texas in order to protect the 
constitutional guaranty in favor of slavery, —a guaranty which he 
found implied in the recognition in the constitution of the existence 
of that institution.’ That there was any such guaranty his adver- 
saries of course denied, and Winthrop went so far as to find in 
the prohibition of the slave trade after 1808 an implied condemna- 
tion of slavery, and a ban upon the admission of any further slave 
states.8 These latter arguments may be disposed of now by saying 





1 Cong. Globe, 28th Cong. 2d Sess. 344 (Walker). 

2 Id. 188, 190. 

8 Id. 328, 344, 109 (Ashley and Walker in the Senate ; Owen in the House). 

4 Id. 334 (McDuffie in the Senate); 102, 118, 167 (in the House, Bayly, Weller, and 
Caldwell). 

5 Id. 329, 334 (Dickinson and McDuffie in the Senate); 95, 100, 182, 186 (in the 
House, Douglass, Yancy, Ficklin, Dromgoole, etc.). 

6 See for example the speeches of Allen in the Senate and Joshua Giddings in the 
House, Cong. Globe, 28th Cong. 2d Sess. 342, 169. 

7 Cong. Globe, 28th Cong. 2d Sess. 100. 

8 Id. 94. 
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that they had little virtue then, and are to-day wholly unimportant 
except to serve as illustrations of the length to which men went to 
bring in the question of slavery. The relative values of the other 
and more important lines of reasoning will be considered later; for 
the present it is sufficient to note the fact that these points were 
made. 

By reason of these arguments of the friends of the President, 
and in spite of the arguments of the opposition, — or perhaps with- 
out any reference at all to any arguments on the constitutional 
question, — the annexationists carried their point. The joint reso- 
lution passed both Houses that “ Congress doth consent that the 
territory properly included within and rightfully belonging to the 
republic of Texas may be erected into a new state to be called 
the State of Texas . . . in order that the same may be admitted 
as one of the states of this Union,” upon certain conditions; to 
this the Senate added the provision that if the president should 
deem it advisable “‘ be it resolved that a state to be formed out of the 
present republic of Texas . . . shall be admitted into the Union 
by virtue of this act.”* Under this last provision Texas was 
admitted. 

From this time on events came thick and fast, and the race be- 
tween the two parties of individualists became more and more 
furious, —on the one hand, those who looked to the freedom of 
every inhabitant of the United States, and on the other, those who 
sought the freedom of the state in the subserviency of the indi- 
viduals within it. The main struggle came over the government 
of territory when acquired; but the struggle on the part of the 
South was also to gain territory out of which to mould slave states. 
The nation was rushed through an impious war with Mexico, and 
by conquest and by subsequent treaties California, Arizona, and 
New Mexico were added to our possessions, with a proviso, as in. 
the case of Louisiana, for their incorporation into the Union. To 
the treaties of cession there was little opposition on constitutional 
grounds; acquisition of territory by treaty was an old story, and 
the people were sick of this war. The bitterest opposition was to 
the first treaty, that of Guadaloupe Hidalgo,? by which the United 
States acquired an enormous tract of possible slave territory. The 
debate in the House over the appropriation to carry out the treaty 





1 Cong. Globe, 28th Cong. 2d Sess. 362; 5 Stat. 797. See also 9 Stat. 108. 
2 g Stat. 922. 
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was such as fully to justify Chrisfield’s complaint, — “ But, sir, 
this debate has glided from the topics properly before us, and we 
now find ourselves in the midst of the slavery question.”! It is 
striking that while the anti-slavery party urged almost every pos- 
sible objection to the treaty, scarcely a word was said against 
acquisition of territory by the treaty-making power; the nearest 
approach to such an objection was made by those who, like Mr. 
Stephens, denounced a war of conquest as contrary to the spirit of 
the constitution.” 

Much calmer was the debate upon the appropriation to carry 
out the Gadsden treaty, by which the United States acquired most 
of what is now New Mexico and Arizona.? The character of the 
country was such that the slavery question drew to the background.‘ 
There was, nevertheless, determined opposition,® yet no one objected 
generally to the principle of acquiring territory by treaty. 





1 Cong. Globe, 30th Cong. 2d Sess. App. 227. 

2 Id. 145. The fight against this acquisition of territory began in the 29th Congress. 
The appropriation of three million dollars, made before the treaty was negotiated, was 
coupled originally with the Wilmot proviso, excluding slavery from the territory to be 
acquired. Upon this proviso turned most of the debate, and the proviso was eventu- 
ally stricken out by the Senate. 9 Stat. 174. 

The part which slavery played in the contest over the final appropriation bill in the 
30th Congress is illustrated by Schenck’s amendment. That amendment provided that 
California should be given back to Mexico. It was rejected by the vote of 194-11; 
among the eleven who voted for it were Horace Mann, Giddings, and Palfrey, — all 
strong opponents of slavery. Upon the final question on the appropriation in the 
House, Giddings still voted against it; Palfrey voted for it, obviously because if the 
United States were to keep the territory it would be unconscionable not to pay for it; 
Horace Mann did not vote. Cong. Globe, 30th Cong. 2d Sess. 557, 558, 559; 9 Stat. 
348. 

8 10 Stat. 1031; id. 301. 

* See the dialogue between Smith of Virginia and Perkins of New York, Cong. 
Globe, 33d Cong. rst Sess. 1548, #549. 

5 There was much discussion whether Congress had discretion in granting or with- 
holding the appropriation. The general view was that Congress had such discretion. 
Those opposed to the purchase either agreed with Benton (Cong. Globe, 33d Cong. 
Ist Sess. 1519, 1520) that the privilege of the House had been violated by negotiation 
of the treaty without the House having been first consulted, or else took the ground 
emphasized by Giddings (who, however, also agreed with Benton) that the House had 
not sufficient data to judge of the value of the new country, and that suspicious circum- 
stances raised a presumption against the treaty (id. 1541). 

The opposition to the appropriation was confined almost wholly tothe House. The 
majority, in both House and Senate, were anxious to carry out the treaty in order to 
put an end to the dispute with Mexico, to arrange boundary difficulties, to escape cer- 
tain onerous undertakings entered into in the treaty of Guadaloupe Hidalgo, and to 
secure a railroad route to the Pacific. Of this general line of argument the speech of 
Boyce in the House is a fair sample. Cong. Globe, 33d Cong. rst Sess. 1543. 
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But the race for territory was not yet ended. This race did not. 
on the side of either party signify a change in foreign policy, or 
show that either was departing from the idea of the national indi- 
vidual. Neither considered that question as at all a vital one. 
The point of view remained as it had always been, wholly subjec- 
tive, and whoever desired foreign territory desired it merely with 
reference to the one domestic question of vital concern. In so far 
as the matters already touched upon are concerned the South had 
won the race in acquiring territory, although their triumph was 
somewhat qualified by the acts for regulating the territories when 
acquired. There were two attempts to acquire further territory 
which failed, — one immediately after the close of the Mexican war, 
and the other shortly afterwards. The first was aimed at Yucatan. 
In 1848 a message from President Polk informed Congress that the 
people of Yucatan were in danger by reason of an Indian uprising, 
that they had offered to give themselves to the United States in 
return for protection ; he urged the giving of aid for the sake of 
the Monroe doctrine, for if the United States refused aid England 
or Spain would be applied to. Asa matter of national policy the 
affair is not to be taken too seriously. It was a bait thrown out 
by the pro-slavery cabal, and although it drew some unsuspecting 
supporters, it did not take with all the southern side. Calhoun 
bitterly attacked the proposition as an unwarrantable extension of 
the Monroe doctrine, and after it was referred to the committee 
on foreign affairs it was not further heard of.! 

Towards the end of Fillmore’s administration the revolution in 
Cuba became prominent. An offer was made in 1848 by Buchanan, 
as secretary of state, of $100,000,000 for the purchase of the 
island; but Spain indignantly spurned the offer.2 Frequent ag- 
grieved complaints came from Spain that the neutrality of the 
United States was not very genuine. Genuine it certainly was not, 
and Fillmore’s attempts to prevent filibustering expeditions were 
designedly incompetent. Twice were expeditions allowed to reach 
Cuba in aid of the insurgents, and when President Pierce came into 
office the South had taken up the cause of Cuba as a possible new 
slave state. The second Lopez expedition was landed in Cuba, 
but the Spaniards soon got the upper hand, and, foolhardily though 
justly, executed the ringleaders. This piece of bravado did not 





1 Cong. Globe, 30th Cong. 1st Sess. 709-740, 777, 778. 
2 3 Von Holst, 441. The agitation in favor of Cuba is well described in this volume 
and in those following. 
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tend to calm the feelings of the Cuban sympathizers in this country ; 
in fact they burned the Spanish consulate in New Orleans, looted 
the houses of the Spaniards, with the aid or at least with the con- 
nivance of the police, and did many things that they ought not to 
have done. Matters had reached a pass when the President could 
no longer remain in a colorless position; vigorous steps were taken 
to suppress filibusterers. But the question was not allowed to 
end; the President had only gone about on a new tack. Soulé 
was sent as minister to Spain with instructions to buy Cuba. 
Spain was by this time considerably irritated and would hear 
nothing of it. Soulé thereupon concocted the Ostend manifesto 
in the summer of 1854,—a declaration to the world that the 
United States wished to buy Cuba, with a hint (whether designed 
or not is a matter of conjecture) that if Spain would not sell, the 
United States would have to levy upon the property. Soulé con- 
tinued in this vein a little too far and had to be disavowed; but 
the purchase of Cuba was still agitated until the Civil War. The 
hollowness of the whole affair, however, apart from the question of 
slavery, became evident whenever it was rumored that Spain pro- 
posed to emancipate the slaves in the island. Such emancipation 
would destroy Cuba’s eligibility as a slave state; it would also add 
stimulus to the general cause of emancipation. Therefore, it was 
said, this emancipation, when it came, would be a cause for war 
with Spain, a war of self-preservation on the part of the United 
States. 

The fight between the individualism of the state, which had 
long become a dogma rather than a creed, and the freedom of the 
individual, lasted to reach the triumph of the latter in the Civil War. 
In the sovereign nation the general doctrines of Bentham first 
reached their recognition, and became a part of our national exist- 
ence. The opposition which would have come from the state rights 
party was put an end to by the chance which made that party for 
its own ends the champion of each particular acquisition of territory. 
And after the new territory had become recognized as a part of the 
United States, no party had much heart in denying that there was 
power to do what had in fact been done. Now at last the ideas of 
individualism had circulated through the nation’s entire frame until 
they were recognized as the principles applicable to each man as a 
man. The movement which started with the Pilgrims had worked 
itself out, or had at least reached a new stage. As touching the 
nation new thoughts and feelings had already found utterance, 
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which were strange to the ears of the older men. Perhaps it was 
a mere political game that Webster was playing when he voiced 
the attitude of the Union towards Kossuth in his struggle against 
Austria for the liberty of Hungary.! But his letter to the Austrian 
minister, while disavowing any intention to intervene forcibly, was 
aggressive in tone; it threw the moral influence of the United 
States, not for the preservation of democratic institutions at home, 
but for the introduction of these institutions into foreign lands; its 
objective attitude was a marked change from the subjective attitude 
with which we had formerly defended ourselves against the Holy 
Alliance. On Webster’s part this may have been, as I have said, 
merely a move in his political chessmen, but the response which it 
received throughout the country, especially in the north, showed a 
genuine feeling that our liberties were objective as well as sub- 
jective. The same chord had been struck by some few disinter- 
ested persons who had favored interference in Yucatan for the sake 
of the Yucatanese, and who were eager to interfere in Cuba for the 
sake of the Cubans; but there were not yet many such persons — 
few could be so blind as not to see that the slave-holders were 
using their sympathies as tools. Kossuth’s visit accomplished 
nothing for him, but it served to bring out two facts; not only, as 
I have already hinted, that the party of the south could not in the 
same breath talk about the liberties of Hungary and the institution 
of domestic slavery, but also that a change was coming on in the 
attitude of some people to the doctrines of Washington’s farewell 
address. President Pierce in his inaugural said that territory was 
to be acquired in every honorable way, and in the course of it he 
used the word “ expansion,” with which the country is now so 
sorely afflicted. The Koszta affair too was another note in the 
same key. It became clear that as a nation the Union was becom- 
ing unwilling to live apart and was growing anxious to make itself 
felt as a positive influence upon the affairs of other nations. 

The change in public opinion which thus manifested itself was 
not confined to foreign politics. It was a phase in that great 
movement still going on, the movement of combination and collec- 
tivism, in which the freedom and benefit of the individual are being 
made to give way to the good of the aggregate. It was in relation 
to the affairs of individual persons that the change first became 
marked. Trades and employers were combining; corporations 





1 4 Von Holst, 69, 73. 
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were multiplying. The idea of legislation was quick to change, a 
change which appeared in two kinds of legislative acts. Of these 
one kind took upon the state the performance of acts supposed to 
be for the public benefit, acts which before had more generally been 
left to private enterprise. The people as individuals were more 
and more taxed for the collective good of the people as a whole. 
Illustrations of such legislation may be found in the frequent exer- 

cise of the right of eminent domain for the benefit of railroads 
“on an enormous scale; and different forms of the exercise of the 
police power fill the reports each year with an increasing number 
of decisions whether they deprive the individual of life, liberty, and 
property. It is not the passage of the Fourteenth Amendment 
alone that has caused this change: it is a real increase in the legis- 
lative acts, passed presumably for the public weal, which work 
oppression to individual members of the community. 

The change is seen also in another class of acts, standing beside 
and sometimes among the acts last mentioned. These are acts of 
what is called paternal legislation, carried to such an extent that 
the most ordinary pursuits of*everyday life are restricted and regu- 
lated. Improvements cannot be made in the plumbing in a man’s 
house except in a way sanctioned by an official; no building can be 
erected except as approved. Liquor cannot be bought except under 
certain circumstances, and in some places not at all; and matters 
are subjected to public control which a man of Bentham’s views 
might well declare were no one’s business except his own. 

Nations as well as persons were affected by this change in the 
state of public opinion. The same tendency to combination was 
evinced, notably in the case of the concert of Europe; and even 
in the absence of combination the aggressive, the objective, atti- 
tude became more marked. The most selfish nation found its 
object of desire, not in the independent, unhampered life of free 
competition, but in the life of aggression. Its aim became that of 
impressing itself upon others, and of extending its influence at 
others’ expense. And so also the attitude of altruism became 
altered, and the most unselfish nation saw the highest service, not 
in permitting other nations to work out their own problems, but in 
offering advantages and compelling their acceptance, — with very 
little thought whether the forms or even the substance of these 
advantages were in conformity with the wishes of the objects of 
charity. 

The atmosphere which pervaded the concert of Europe has blown 
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over our hemisphere, and has affected our political thought. When 
a correspondent of one of our newspapers writes that the Monroe 
doctrine logically extends to China, and we should interfere to 
prevent foreign nations from getting a foothold there, his state- 
ment is absurd enough, for it is not the Monroe doctrine at all. 
And yet there is a germ of truth in it; his new doctrine bears pre- 
cisely the same ratio to the modern collectivist public opinion that 
the Monroe doctrine bore the individualist public opinion. It is 
not my province here either to condemn or to defend the new view ; 
I speak of it merely as indicating the radical nature of the change 
expressed by the new state of public opinion. 

The change in national feeling did not at once become strik- 
ingly apparent. It is true that the affair in Mexico, when at the 
close of the Civil War Louis Napoleon endeavored to form an 
empire there, was carried out with aggressive decision on the part 
of the United States. But in that matter the position taken by 
the United States was in fact, if not in spirit, consistent with the 
Monroe doctrine; its effect was to confirm to this United States 
the privilege of managing its own affairs without collision with the 
interests of a European nation. And indeed, until we come to 
the affairs of Samoa and of Hawaii, all of our dealings with foreign 
nations since 1864 would have been justified by the general idea of 
the Monroe doctrine ; but the spirit which inspired them may be 
thought to have been quite different. 

First came the treaty of 1867 purchasing Alaska from Russia. 
Twice before had offers been made to Russia for the country, once 
by Van Buren and once by Buchanan ;! but this had not become 
generally known. There was now fierce opposition when the prop- 
osition came up in the House to make the appropriation to com- 
plete the purchase, yet there was but faint suggestion that the 
United States had no power to acquire foreign territory.” Delano 
denied to the President and Senate such power, and he did so 
solely on the ground that it rested with Congress instead.2 The 
only serious constitutional argument was on the question whether 









1 Cong. Globe, goth Cong. 2d Sess. 3662. Statement by Banks. 
2 Id., App. 485 (Williams). On page 135 of the Globe, Washburn took the ground 
that no territory could be acquired except in case of necessity. For this statement he 
quoted Jefferson. But for some reason this argument does not appear in his speech as 
revised for the Appendix, where he dwelt chiefly upon the right of Congress to withhold 
the appropriation. 
8 Cong. Globe, 40th Cong. 2d Sess. App. 452. 
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Congress had any right to withhold the appropriation ; the oppo- 
sition took the ground that a treaty requiring an appropriation 
of money before it could be carried out did not become a com- 
plete treaty, ‘the law of the land,” until the appropriation had 
been made.! They sought in this way to establish the proposition 
that Congress might refuse the appropriation, and then argued 
that on grounds of policy we wanted no such barren and unprofit- 
able place as Alaska.2_ A few made the point that Alaska was not 
contiguous, but this was argued as essential from the political, not 
from the legal, point of view.* Hardly any one disapproved “ expan- 
sion” (as it was now usually called) in general, but only in this 
particular case. On the other side we hear the change unmistak- 
ably. Precedent was not broken with only because it was not 
necessary to do so; the expulsion of Russia and the checking of 
England were in line with the policy of removing European affairs 
from this hemisphere;* but this was not the sole motive in the 
general feeling of aggressiveness. Stevens of Pennsylvania said, 
“The vastness of the nation is very often the strength of the 
nation.” ® Others wished to prepare for the time when the United 
States and Russia should be the two great world powers ;® and Mr. 
Mullins? with true Hibernian impetuosity took for his motto the 
Anglo-Saxon race and the Bible, and wanted Alaska “ because the 
American nation in its mighty march onward will have it; I want 
it peaceably if we can; never forcibly if it can be avoided.” 
Perhaps these instances misrepresent the general attitude of the 
House; but it is significant that a party large enough to make 
itself felt professed such opinions. We are now wholly in the realm 
of politics; not again until the last year was our constitutional 
question mooted. But the politics of these thirty years must be 
touched upon as illustrating the tightening of the grasp of col- 
lectivist ideas around our throats. A treaty was negotiated by 
Seward for the purchase of the island of St. Thomas from Denmark. 





1 Cong. Globe, goth Cong. 2d Sess., 1870, 3621, 4053 (Wood, Loughridge, and 
Schenck). 

2 Cong. Globe, 40th Cong. 2d Sess. 3807, App. 392 (Loan and Washburn, inter 
alios); App. 380 (Price); App. 473 (Cullom). 

* Id. App. 377 (Shellabarger); App. 400 (Butler, also protesting against further 
extension of American citizenship). 

* Cong. Globe, 40th Cong. 2d Sess. 3661 (Myers); App. 385-387 (Banks). - 

5 Id. 3660. (See also on the same page, Donnelly, and App. 388-389, Banks.) 

6 Id. 3659 (Mungen). 

7 Id. 3669. 
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While the matter was pending the unlucky island was afflicted by 
a hurricane, a tidal wave, and an earthquake, all in one year, — 
enough to shake the will of the most ardent expansionist. One 
cannot wonder that there was little opposition in the House to 
Washburn’s resolution protesting against further purchases of ter- 
ritory.! The treaty long hung fire, and finally fizzled out. More 
active was the proposition for a protectorate over Hayti and San 
Domingo in 1869, — not in itself a serious departure from the ideas 
of Monroe and Adams, but calling forth remarks about our mani- 
fest destiny, which Spalding thought was to embrace Hawaii,” 
and Robinson extended to Ireland;* Butler stated reasons to 
himself seemingly conclusive why we had outgrown the ideas of 
the father of his country.* The House resolution extending the 
protection of the United States over the island was defeated in the 
House; but the agitation was not without its effect. In spite of our 
leniency with Spain in regard to the “ Virginius” affair, we began 
to take a more active interest in Cuba; and the concessions made 
by Spain to the Cuban rebels in 1878 were due to some extent to 
our pressure. Then we got a foothold in Samoa, very tentatively, 
but suggestively ; the Venezuela matter also was aggressive. In 
all of these cases except Samoa the action of our government was 
in the letter well in accord with the idea of 1820. But the tide 


was flowing in a different direction, although in these cases it 
accomplished the same results. 

The events of the last few years are too recent to require com- 
ment. Spain’s promises made to the Cubans in 1878 were broken, 
and in 1895 rebellion broke out anew.® Mr. Cleveland contented 
himself with protesting, but intimated that under some circum- 





1 Passed the House November 25, 1867, Cong. Globe, goth Cong. rst Sess. 792. 
“ Resolved, That in the present financial condition of the country any further purchases 
of territory are inexpedient, and this House will hold itself under no obligation to vote 
money to pay for any such purchase unless there is greater present necessity for the 
same than now exists.” 

At this time the treaty purchasing Alaska had been completed, although the appro- 
priation had not yet been made. It was generally understood that this resolution was 
directed only against St. Thomas. 

See Pierce, Life of Sumner, iv. 328, 329, 613-624. 

2 Cong. Globe, 40th Cong. 3d Sess. 333, 334- 

3 Id. 336. 

* Cong. Globe, 48th Cong. 3d Sess. 336. His speech is striking in comparison with 
his speech on the Alaska Treaty, ante. See also the speech of Banks, chairman of 
the House Committee on Foreign Affairs, at p. 317. 

5 Lodge, The Spanish-American War, Harper’s Monthly, xcviii. 449. 
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stances we might do more than protest. Mr. McKinley came in 
pledged to the relief of Cuba. The oppression of the reconcen- 
trados, the De Lome letter, the blowing up of the “ Maine,” lighted 
a fire which no reason could put out. The followers of the doctrine 
of Monroe and Adams saw a chance for a foothold in Cuba, and an 
opportunity to push Spain away from this hemisphere, — which 
was indeed the passive Monroe doctrine turned active. The same 
men talked of how Spain had become a nuisance ; but this was not 
legally conclusive, and only served as a mask for other thoughts. 
With these joined the adherents of the new ideas, who wished a 
foreign policy for its own sake, for the sake of ourselves, or for the 
sake of the Cubans; these showed on the one hand the selfish phase 
and on the other the altruistic phase of aggressiveness. War began 
and ended, and the object of desire grew from a foreign policy to 
foreign possessions, — for their own sake, for the sake of ourselves, 
or for the sake of the people of those new possessions. 

The middle of the summer saw the admission of Hawaii. The 
affair had long been brewing: Mr. Harrison had negotiated a 
treaty which was withdrawn by Mr. Cleveland. A new one was 
soon arranged. But the islands were finally annexed by joint 
resolution ; they were not, like Texas, admitted at once as a 
state, but were incorporated in the Union.! Porto Rico and the 
Philippines are ours by treaty, but for the first time there is as 
yet no provision or legislative act making them a part of the 
United States as a sovereign, and their status remains unset- 
tled.2 I will not digress upon the subject of their government. 
Suffice it to say that constitutional objections have been made to 
their acquisition. It has been said again that territory cannot be 
acquired without the consent of the inhabitants, or unless they are 
capable of receiving republican institutions, or unless the territory 
is geographically near to us. These arguments are by the more 
conservative men, who look upon the spirit of the past as a part of 
the constitution. The other side carried the day; they insisted 
on the constitutional power to acquire any territory whatsoever. 
Whether the constitution is violated or not is a serious question. 
At all events it is a stern fact that the acquisition of the Philip- 





1 30 Stat. 750. 2 30 Stat. 1754. 

8 A collection of the authorities would be unprofitable. In regard to Hawaii the 
opposition was well represented by Senator Morrell, and in regard to the Philippines 
and Porto Rico by Senator Hoar. The majority were well represented by Senator 
Lodge, and by Senator Platt of Connecticut. 
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pines (if, as seems probable, it is a permanence) is, for reasons 
which cannot be explained except as a break with the past, —a 
change. 

The bearing of this change in national public opinion upon our 
constitutional law is important. If we understand it we can analyze 
all the talk which we have heard in the past and in the present, 
and can tell how much of what has been called law is really law 
and how much of it is really politics. In this search we may recur 
to the rule already laid down as fundamental: A constitution must 
not be construed as prohibiting changes in public opinion, for a 
constitution which should attempt to do this would be a failure. 
Public opinion is indeed to be considered in construing the mean- 
ing and scope of actual constitutional provisions, but it should not 
be used to impose restrictions upon the sovereign powers of the 
nation when none are expressed. 

Let me illustrate what I mean from another branch of the law. 
In construing the phrase “ due process of law,” it is permissible to 
look at public opinion in 1788, and to find that the Mill Acts were 
universally looked upon as a proper exercise of legislative power ; 
it is then proper to say that these Mill Acts, although they some- 
times amounted to a deprivation of property, were in a true sense 
‘the law of the land,” “due process of law.” But when we find 
that the convention looked upon all retrospective laws as very im- 
proper, we cannot for that reason make a clause out of whole cloth 
and import it into the constitution, just as if it had expressly said, 
.“* Congress shall pass no retrospective laws.” 

The relevance of this consideration will presently appear. Two 
ways only that have been employed for acquiring territory have 
been seriously questioned. The first is the treaty-making power, 
and we inquire whether this is a legitimate means. Here again 
we have recourse to public opinion as our interpreter, and we find 
that at the time when the constitution was framed a treaty — using 
the word broadly, as including all compacts between nations — was 
by far the most common method for transferring territory from one 
nation to another. It would be wrong then to suppose that the 
constitution did not confer upon the sovereign which it created all 
the recognized attributes of the treaty-making power. Can a treaty 
not only acquire territory but incorporate it as a part of the sover- 
eign nation? With the reservation that the territory could not 
thus be directly admitted as a state, there is no reason to doubt 
that the treaty power is adequate. By treaty Scotland became a 
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part of Great Britain, and Alsace-Lorraine a part of Germany; 
why not Louisiana a part of the United States? 

The next inquiry is in regard to the limitations, if any, upon the 
territory that may be so acquired. It is said that it must be con- 
tiguous, It is true that all through the era of individualism only 
contiguous territory was looked upon as eligible; but here we 
must draw the line between law and politics, and not imply a lim- 
itation upon the recognized scope of the treaty-making power 
merely because of the unexpressed opinion of the framers. It is 
said that the country taken must be susceptible of a republican 
form of government, sympathetic with our ideas, and capable of 
receiving statehood. All this is good advice to those who make 
treaties, but it is not a part of the constitution. And the same 
answer is to be made to the argument of John Quincy Adams, re- 
cently repeated with so much ability and earnestness by Senator 
Hoar, that no country can be taken without the consent of the gov- 
erned. The Declaration of Independence well expressed the opin- 
ion of the time, but that document no more than the public opinion 
itself is a part of the constitution. Itis useful as interpreting the 
clauses of the constitution, but it cannot itself create a clause or a 
limitation. And it was too well recognized a fact that treaties as 
well as wars were often made without the consent of the inhabitants 
of a particular part of a country, for us to suppose that the force of 
a treaty was made to depend upon the wish of the people negotiated 
about. 

All of these arguments in short are merely the offspring of the 
reasons which justified the acquisition of territory in the eyes of 
the people of a particular time. All are fostered by the funda- 
mental idea of individualism, but individualism is not a part of the 
constitution. 

In this connection it is worth noting that the prevailing opinion 
in 1788 as to the use of a constitution did not require a panacea 
for all bad legislation, and the general attitude of the people in 
favor of putting only a few fundamental limitations upon Congress 
—almost none except to regulate dealings with the states — leads 
one to suppose that no limitation upon the treaty-making power’ 
was intended when none was expressed. The modern conception 
of a constitution in the present collectivist movement is wholly 
different; as the legislature is expected to regulate every walk 
of life, so modern constitutions are expected to regulate every 
piece of bad legislation. It was not so in 1788, and in constru- 
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ing our Constitution this matter is to be constantly’ borne in 
mind. 

So far as we can derive any assistance from the decisions of the 
Supreme Court, the view that the treaty-making power is unlimited 
in scope is fortified." The question naturally enough has never 
been directly decided; after annexation has once taken place the 
matter becomes so decidedly a matter of politics that there is hardly 
place for independent judicial consideration. But the court has 
repeatedly discussed and upheld laws passed by Congress for the 
government of territory when acquired; and in upholding the leg- 
islation the propriety of the acquisition is necessarily taken for 
granted. By way of dictum the power to acquire territory by 
treaty is assumed as a matter of course; and from the Federalist 
Marshall to Democratic Taney no hint can be found of any limita- 
tion upon the power. 

Annexation of territory by joint resolution remains to be dealt 
with. Hardly a decision of a court has passed upon this matter 
even incidentally. Texas was at once admitted as a state, and the 
court had no chance to pass upon the validity of territorial acts for 
its government. Yet every case which assumes the binding force 
of revenue laws or other United States statutes in Texas assumes 
the rightfulness of Texas’s admission, and every case supporting an 
act of Congress for which a representative of Texas voted. The 
same is true of the cases which affirm the right of Texas to sue 
and be sued in the United States courts.? But such cases are of 
little value ; the political nature of the question practically forced 
upon the courts their position. Historians of ability have main- 





1 This statement will be found to be borne out by reference to the following cases : 
Séré v. Pitot, 6 Cranch, 332; Loughborough v. Blake, 5 Wheat. 317; American Insur- 
ance Co. v. Canter, 1 Pet. 511; Benner v. Porter, 9 How. 235; Fleming v. Page, 
9 How. 603; Webster v. Reid, 11 How. 437; Clinton v. Englebrecht, 13 Wall. 434; 
Reynolds v. United States, 98 U.S. 145; National Bank v. Yankton, 1o1 U.S. 129; 
Murphy v. Ramsay, 114 U. S. 15; United States v. Kagama, 118 U. S. 375; Callan v. 
Wilson, 127 U. S. 540; Church of Latter Day Saints v. United States, 136 U.S. 1; 
Jones v. United States, 137 U. S. 202; Duncan v. Navassa Phosphate Co., 137 U.S. 
647; Cook v. United States, 138 U. S. 157; Zn re Ross, 140 U. S. 453; McAllister z. 
United States, 141 U. S. 174; Shiveley v. Bowlby, 152 U. S.1; American Publishing 
Co. v. Fisher, 166 U. S. 464; Springville v. Thomas, 166 U. S. 707; Thompson zv. 
Utah, 170 U. S. 343. 

It is only due here to acknowledge my indebtedness to Professor Langdell, Profes- 
sor Thayer, and Mr. C. F. Randolph, whose articles may be particularly consulted in 
12 HARVARD LAw REVIEW, pages 365, 464, and 291, respectively. 

2 Texas v. White, 7 Wall. 700; United States v. Texas, 143 U. S. 621. 
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tained that the exercise of the power by Congress is unwarranted, 
but their arguments on the whole are unconvincing. Granted that 
two of the grounds on which the power is claimed are unsound, a 
third is difficult to refute. The power, as has already been shown, 
cannot properly be claimed under the express provision for the ad- 
mission of new states. Nor can it be asserted as an attribute of 
sovereignty which would be lost to the nation if Congress did not 
exert it. The answer to the last argument is that the treaty-making 
power is strong enough to carry out alone any such act of sove- 
reignty. And yet ona third ground the power of Congress may 
be justified, for it cannot be said that the annexation of territory is 
not a legislative act. If the annexation required a treaty with a 
sovereign nation from which the territory came, Congress might 
not be able to cover the entire ground; but no svch case has yet 
arisen. To deal simply with the cases so far, Congress annexed 
the whole of Texas and the whole of Hawaii, and no other sove- 
reignty could object. So far as other nations were concerned it 
was as if Congress had voted to take possession of an unoccupied 
and unowned desert. Regarded as a legislative act the only limit 
upon its exercise is that it shall be used for one of the ends for 
which Congress is expressly authorized to legislate. It may be 
that Texas and Hawaii were not taken for one of these ends; but 
if the question should come up in the courts to-day (granting that 
the courts should consent to consider a question of so political a 
nature) they would undoubtedly hold the legislation valid. Con- 
gress would properly be given the credit of wide discretionary 
power ; and in no case hitherto could it be properly said that an- 
nexation was so remote from any permissible end of legislation — 
regulation of commerce, for instance, or provision for defence — 
that it could not have been a “necessary and proper” means to 
that end. 

The conclusion then is that as a mere question of power there 
is no restriction upon obtaining territory by treaty; and upon the 
obtaining of territory by joint resolution, the only limitation is 
that it shall be a proper piece of legislation. The constitution cre- 
ated within its sphere a complete sovereign; and although the 
sovereign powers, including the power to pass laws for specified 
ends, the power to make war, and the power to make treaties 
alike, may be used unadvisedly and unjustly, there are no consti- 
tutional restraints upon such use. I have believed that they have 
been so used during the past year; but I shrink from befogging 
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the issue, which is moral, by contending for an improper view 
of the legal power of the United States. In the heat of a legal 
argument one is apt to conclude “ this is legal, therefore it should 
be done; ” forgetting that “it is wrong, therefore it should not be 
done.” And the great changes in public opinion, eliminated from 
the law and considered by themselves, deserve our gravest thought. 
Those who are to the fullest extent in touch with the prevalent ag- 
gressive ideas should count the cost, and remember that in taking 
the Philippines we can hardly escape the doctrines of the balance 
of power which we avoided seventy years ago. Those who are 
looking a little less high, and hope for an empire in this hemisphere 
independent of European domination, should remember that if once 
we put ourselves in competition with the powers of Europe in the 
East, the powers of Europe will not allow us to continue here to 
enrich ourselves uninterrupted. Those who believe as I do that 
our first duty is to govern ourselves, that the general doctrines of 
individualism are being unduly slighted, and that our form of gov- 
ernment must first justify itself at home before we take upon our- 
selves further burdens, see in our present course cause for disquiet. 
Yet pessimism is abhorrent; and it cannot be doubted that a nation, 
like a man, is greatest, not when its experience is limited by arti- 
ficial restraints, but when through experience, through suffering, 


and, if it must be, through wrong, it has reached to higher things. 
At all events these are political matters, so grave that they would 
submerge any Constitution ; and whatever side one takes, it may 
be questioned whether he strengthens his position by calling to his 
support forced doctrines of constitutional law. e 


John Gorham Palfrey. 
BELMONT, Mass., July 1, 1899. 
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WE print the following offer by request : — 


Hise Prize. 


The International Association for Comparative Jurisprudence and Eco- 
nomics (Berlin) offers the Hilse Prize of one thousand marks (foundation 
of Dr. Carl Hilse of Berlin) for the best work on the following subject : — 

“The Legislation in regard to the Accident Liability of Railroads in 
the most Important Countries of Europe: its History and Economic 
Significance.” 

(The situation in the United States of America may well be considered 
in connection with the above.) The competition takes place under the 
following conditions : — ; 

1. Essays must be submitted before April 1st, 1901, to the first secre- 
tary of the Association Kammergerichtsrat, Dr. Kronecker, Berlin W. 
Kurfurstendarnin 241. 

2. The essays must be written in German, French, or English, and 
German manuscripts must be in Latin script. It is very desirable that 
the manuscripts be type-written. 

3. The essays should not be signed with the name of the author, but 
should be marked with an inscription, and accompanied by a sealed 
envelope bearing the same inscription and containing the name and ad- 
dress of the author. 

4. The committee of judges consists of the following members of the 
Association: Dr. jur. T. M. C. Asser, Staatsrat, The Hague ; Dr. Georg 
Eger, Regierungsrat, Berlin ; Dr. William Hewins, Director of the Lon- 
don School of Economics and Political Science, London ; Dr. Friedrich 
Meile, Professor of Law, Zurich. 
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In case one of the judges withdraws before the decision of award is 
rendered, the remaining judges shall, if need be, have power to elect a 
substitute. The committee of judges shall make rules governing its own 
procedure. ’ 

The announcement of the award shall be made, if possible, before 
April 1st, 1902. The amount of the prize may be divided among two or 
more essays if these appear of essentially equal value. The prize essay 
may be published by the Association. 

The publication of a work submitted, or of any part thereof, before the 
prize is awarded, excludes the work from the competition or further con- 
sideration by the judges. 

The committee of judges shall open only that one of the sealed envel- 
opes, sent in with the manuscripts, which corresponds to the winning 
essay. The unsuccessful manuscripts must be recalled by the authors 
within one year after the announcement of the award: otherwise they 
become the property of the International Association, which may then 
either publish them anonymously, or destroy them. In case the return 
of a manuscript is demanded, and the right to the same of the person 
making the demand is not sufficiently clear otherwise, the accompanying 
sealed envelope may be opened for identification. 

It is permissible to each competitor, at the time when the manuscript 
is submitted, to give an address to which it shall be returned within the 
stipulated time. The property in the essay which receives the prize, es- 
pecially the right of translation and publication, passes with the payment 
of the amount of the prize to the Berlin International Association for 
Comparative Jurisprudence and Economics. 





THE CONSTITUTION AND Hawatl.—Two recent cases before the Su- 
preme Court of the Hawaiian Islands decide, in effect, that the Constitu- 
tion of the United States is not to-day in force in Hawaii. The report of 
both cases may be found in “ The Pacific Commercial Advertiser” (Hon- 
olulu) of June 10, 1899. In the first, Peacock v. Hawaii, it was held that 
the custom duties of Hawaii in force before annexation could be collected, 
in spite of Article I. §§ 8 and 9, of the Constitution ; in the second, Hawait 
v. Edwards, that a felon may be convicted, as permitted by the Hawaiian 
statutes, by nine jurors and without a petit jury, in spite of the fifth and 
sixth amendments to the Constitution. The course of reasoning of the 
court may be summarized as follows: The Constitution was not extended 
to Hawaii by the Joint Resolution of annexation. Whether or not the 
Constitution is ultimately applicable to it ex proprio vigore it does not 
necessarily apply immediately on acquisition. The power to acquire 
territory carries with it, as a necessary incident, the power to continue in 
force the laws of the territory acquired during a transition period before 
complete incorporation into the United States. Such an incident is prac- 
tically a necessary one, without which the power to make acquisition may 
often be crippled — and it cannot be assumed that the Constitution in- 
tended such a result. Further, this temporary period has not, in the 
present cases, extended beyond a reasonable time — and even if it had, 
the question would be a political one with which the courts would have 
nothing todo. ‘The opinions suggest a slightly different form of argu- 
ment which presents their view perhaps more plausibly. If the United 
States should, by treaty, acquire territory on the express condition that 
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the Constitution should not apply until Congress should see fit, it can 
scarcely be contended that there is anything in the Constitution which 
would invalidate that condition. And there is no essential difference be- 
tween that case and the present situation in Hawaii, though Hawaii was 
annexed by joint resolution. As the court frankly state, “While the 
actual decisions may be generally accounted for on other grounds, and 
while the dicfa are not always consistent and not always favorable to the 
proposition,” the principle on which the two cases are decided seems in 
accord with the prevailing view. 

The result and the general doctrine seem equally satisfactory. <A 
transition period very similar to the one decided for Hawaii existed in 
fact for Louisiana at the time it was added to the United States. Such a 
period will, almost undoubtedly, be fortunate, at least so far as it extends 
to such of our new possessions as are like the Philippines ; it will relieve 
a partially civilized people from the burden of a constitution which is at 
present obviously unsuited for them and enable the national government 
to build up —with a much freer hand—an efficient colonial system. 
The whole question is essentially a political one. It seems probable that 
national policy will require that transition period to extend indefinitely, 
that any judicial interference would be most ill-advised. 





PART PERFORMANCE OF ULTRA ViRES CONTRACTS. — Indiscriminate use 
of the term w/tra vires has caused confusion as to the liability of corpora- 
tions in contract. By clearing the ground of dicta based on contracts 
improperly called u/tra vires, a recent decision has reached results at 
least logical. ational Home Building and Loan Association v. Home 
Savings Bank, 54 N.E. Rep. 61g (Ill.). The defendant corporation con- 
tracted for an exchange of building lots, and as part of the consideration 
agreed to assume a mortgage in favor of the plaintiff on the lot received. 
The plaintiff filed a foreclosure bill and asked for a deficii ncy decree 
against the defendant on its contract with the original mortgagor, who 
was also made a party. The defendant did not oppose the foreclosure, 
and offered to return the lot to the mortgagor, but denied personal lia- 
bility on the mortgage. The court held that since the contract was be- 
yond the chartered powers of the corporation, no claim could be founded 
on it. 

In cases like this there has long been a remarkable conflict of authority. 
In most jurisdictions, though enforcement of w/tra vires contracts still 
wholly executory has been refused, yet where the corporation has re- 
ceived the benefit of performance by the plaintiff, as in the present case, 
an action has been allowed. Kent v. Quicksilver Mining Co., 78 N.Y.159; 
Camden Ry. Co. v. Mays Landing Co., 48 N. J. Law, 530. It had gen- 
erally been supposed that the law of Illinois was in accordance with this 
doctrine. Eckman v. Ry. Co., 169 Ill. 312. The principal case is, therefore, 
an unexpected accession to the cases which take the opposite view. 
Central Transp. Co. v. Pullman Co., 139 U.S. 24; Davis v. Old Colony 
Ry. Co., 131 Mass. 258. These cases hold that since a corporation, 
within the limits of its charter, is privileged beyond individuals, it is 
against public policy to let it extend that sphere of privilege, — that u/tra 
vires contracts are, therefore, always unenforceable. 

When carried to its logical extreme, as in the principal case, this doc- 
trine would seem at times to work unnecessary hardship. Courts may 
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well hesitate to be so strict, since much doubt may becast on the so-called 
public policy on which it is founded. The interest of the public is no 
longer a unit. When corporations were few it was fair to give predomi- 
nance to the interest of individuals competing with them. Since corpo- 
rations now are many, the interest of those who contract with them seems 
at least as important to the public as the interest of individual competi- 
tors. The remedy in quasi-contract is not always sufficient to accom- 
plish justice, since the plaintiff may be damaged by loss of the contract 
more than the defendant bas actually gained. On the other hand, it 
seems impossible to make an exception in these cases on grounds of es- 
toppel, for if public policy forbids the defendant to bind itself by words 
of contract, the same should be true of words of representation. The 
only logical ground for holding a corporation in these cases is by going 
to the opposite extreme and declaring that only the State can assail an 
ultra vires contract. g HARVARD Law REVIEW, 255. ‘This, however, 
prevents a corporation from rejecting a contract still wholly executory. 
Perhaps the only solution of this difficulty is to make an arbitrary excep- 
tion on grounds of justice in cases where the plaintiff has fully performed 
his part. 


PRIVILEGED COMMUNICATION. — In the case of Caldwell v. Story, 52 S. 
W. Rep. 850 (Ky.), the court passed upon the question of privilege in an 
action for libel. A note had been sent for collection by the plaintiff’s 
agents through an intermediate bank to the Bank of Albany. The de- 
fendant, who was the payor, having refused to pay, the cashier endorsed 
upon the paper, “ Never signed a note ; fraud, forgery,” and returned it 
through the intermediate bank. The endorsement was intended to give 
the reasons assigned by the payor for non-payment. It was shown to be 
a local custom to endorse notes with reasons for non-payment. The 
court held that the communication was privileged. 

The true theory of privilege seems to be in the nature of an exception 
to the general right of every individual to an untarnished reputation. 
Under special circumstances, it is proper to relax the rigidity of the rule ; 
for example, when one may protect himself or aid another only by re- 
marks derogatory to a third person. But in such cases the general rule 
of liability is merely suspended with reference to the parties in interest. 
The established rule which is stated by the court “ that any communication 
made in good faith upon any subject in which the person has an interest, 
or with reference to which he has a duty, public or private, either ea 
moral, or social, if made to a person having a corresponding interest o 
duty, is privileged,” is wholly consistent with the general theory. Har- 
risonv. Bush, 5 E. & B. 344. But the court does not mention a consid- 
eration equally important that when the defendant makes a statement to 
protect his interest it must be clear that he was compelled to make it 
defamatory, and that he kept its publication within due bounds. If he go 
further than is necessary he should not be allowed the privilege. Odgers, 
Libel and Slander, 3d ed., 251, 260. 

Clearly, therefore, extensions of the rule should be guarded. The 
ptincipal case, however, goes far towards widening the group of persons 
with reference to whom publication may be privileged. Here the note 
with its endorsed statement went through the hands of persons employed 
by agent banks, and it can hardly be said that the statement was not 
communicated tothem. If the number of intermediate agents be multi- 
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plied, thus involving an increase of those who get knowledge of the 
writing, the principle which the court applies must remain the same. 
This possibility suggests the cases which have refused to extend this 
privilege when the manner of sending involved too wide publication, as 
sending by postal card, Rodinson v. Jones, 4 L. R. Ir. 391; or by telegram, 
Williamson v. Freer, L. R. 9 C. P. 393. The decisions in both cases 
were influenced by the necessity for care in extending the sphere of pub- 
lication. In the case of Boxsins v. Goblet Freres, [1894] 1 Q. B. 842, a 
communication was held to be privileged where the publication was to 
copying clerks in the office of the defendant, a solicitor, in view that 
copying letters was necessary and usual in the business. But that may 
be distinguished from the present case, for here the clerks were not in the 
defendant’s employ either at his place of business or elsewhere. More- 
over, it seems difficult to justify what the defendant here did as neces- 
sary and usual in the business. It is true that the local custom was 
shown, but even that cannot alter the fact that many whose interest in 
the matter was extremely small got knowledge of the objectionable writ- 
ing. There is at the same time no hardship on the defendant in refusing 
this justification, for he may still avail himself of custom so far as the 
real necessity of the case demands. Hence one may well disagree with 
the opinion in holding this a privileged communication. 





RESERVATIONS AND EXCEPTIONS IN A DEED. — The law in this country 
on the reservation of easements in deeds of land is much confused and 
still remains in doubt. As the conveyances here are almost always by 
deeds poll and not by indenture, the English doctrine of a grant back of 
the easement strictly would not apply. Our courts have usually sur- 
mounted this difficulty by calling the reservation an ‘* exception,” appear- 
ing to consider the grantor’s title as a bundle of rights, and that one of 
these — the easement in question — was retained by the grantor. An 
easement, however, has always been regarded by the common law as 
something newly created by the parties and entirely different from any 
of an owner’s rights over his property. Accordingly a more consistent 
doctrine would be secured if, instead of trying to bring the reservation of 
an easement under the head of an exception from the grant, the courts 
recognized that the prevailing custom can only be supported on the 
ground of long usage. 

The authorities on this subject are elaborately discussed in Smith et al. 
v. Furbish, 44 Atl. Rep. 398 (N.H.). In 1865, A, the plaintiff's ancestor, 
conveyed to B a tract of land along the bank of a river, reserving the 
right of building a dam across the river at any point and the right of 
flowage caused by the dam. The defendant contended that as there 
were no words of limitation in the reservation A only reserved a life 
estate in the easement. ‘The court gave judgment for the plaintiff, hold- 
ing that these reservations must be construed as exceptions, and hence 
words of limitation were unnecessary. If the easement is to be construed 
as an exception there would seem to be no necessity for words of limitation, 
—the grantor retaining part of his old estate, it is in him of the old 
right unless the contrary appear in the deed. The courts, while appar- 
ently agreeing with the principal case on this point, are not unanimous as 
to what shall be called an exception. Though the view of the principal 
case that all reservations may be construed as exceptions in order to give 
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effect to the intention of the parties appears to be prevailing, yet the 
later Massachusetts cases hold that for the easement reserved to be-con- 
strued as an exception it must have been used by the grantor before the 
grant. Claflin v. Boston & Albany R. R., 157 Mass. 489. Why such 
usage should affect the subject is difficult to comprehend. ‘The principal 
case would in Massachusetts therefore have to be supported on the theory 
of an implied grant, and, there being no words of limitation, the grantor 
would be held to have had only a life estate in the easement, and the 
plaintiff, his heir, would have accordingly failed. 





THE PROTECTION OF CoPLEY SQUARE. — The Supreme Court of Massa- 
chusetts in upholding the constitutionality of a statute which limited the 
height of buildings bordering on Copley Square would seem to have 
reached a just conclusion. Copley Square is a public square or park 
surrounded by a notable group of structures of a public or quasi-public 
nature. The statute in question prohibited the erection of ‘buildings to 
a height of over ninety feet on the streets adjoining the square. At the 
time of the passage of the act the defendants were in the course of erect- 
ing a high apartment house on a corner which abutted on the square. 
Subsequently they built beyond the prescribed height, and to an action 
by the attorney general set up the defence that the statute was unconsti- 
tutional. It was held that the statute, which created an easement over 
adjoining property in favor of a public park, tended to promote the beauty 
of the park and to prevent unreasonable encroachments upon the light and 
air previously enjoyed; hence it came within the power of eminent do- 
main. <Atlorney General v. Williams, 55 N. E. Rep. 77 (Mass.). 

The court said that this statute might well have been passed in the 
exercise of the police power, but the fact that it provided compensation 
for property owners damaged thereby seemed to show that the legislature 
intended it to come under the power of eminent domain, the taking of 
rights in property for the use of the public and compensating the owner 
of such property for his injury. The decision seems correct whichever 
ground be taken. The right to impose reasonable restrictions for the 
benefit of the neighborhood as to the nature and use of buildings in a 
city is unquestionably within the police or regulating power. Watertown 
v. Mayo, tog Mass. 315 ; Zalbot v. Hudson, 16 Gray, 417. Sounder the 
right of eminent domain it is settled law that the legislature may take 
land in a city for a public park and expend public money upon its im- 
provement. Shoemaker v. U. S.,147 U.S. 282; Foster v. Commissioners, 
133 Mass. 321. The creating of an easement over land adjoining a park 
is of an entirely similar nature. Whether the decision be rested upon the 
one ground or the other depends mainly upon the point of view that is 
taken. Yet the provision for compensation to the property holder dam- 
aged does not conclusively show that the statute was based on the right 
of eminent domain. As in the exercise of the police power the legisla- 
ture may, if it sees fit, provide compensation, and justly. On the whole, 
it would seem better to class it under the police power, the right of regu- 
lating or restraining the use of one’s property so that it shall not be inju- 
rious to the equal enjoyment of others. Commonwealth v. Alger, 7 Cush. 
53- For the object of the statute is rather the regulation of an individual’s 
use of his property than the appropriation of such property for a public 
use. 
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RE-ARREST AFTER Ball IN ADMIRALTY. — A decision of considerable 
importance to American ship-owners has just been handed down by the 
English Court of Appeals in Zhe Gemma, [1899] P. D. 285. A foreign 
vessel collided with another, and on arriving at an English port was ar- 
rested in a suit iz rem. Bail was given for the entire value of the ship 
and freight and she was released. Damages were assessed at an amount 
exceeding the bail, and when the ship later arrived at another English 
port she was re-arrested. It was held, reversing the decision of the lower 
court, that in an action zz rem where the owner had appeared the dam- 
ages were not limited to the value of the ves, and that the ship was rightly 
re-arrested. The decision is based on a discussion by Sir Francis Jeune 
in The Dictator, [1892] P. D. 304. It is, however, contra to a series of 
decisions by Dr. Lushington and to a dictum of Baron Parke. It is of 
course true that England in its admiralty system followed the ancient 
Roman law, and never adopted as part of its customary law the continen- 
tal doctrine of limiting the liability to the value of the ship and freight. 
And there seems to be no doubt that, as was urged in Zhe Dictator, supra, 
the action iz rem was given, not for the purpose of limiting the owner’s 
liability but for the plaintiff's security. One may, however, admit that the 
action im rem was introduced for this purpose, and still contend that if the 
plaintiff chooses to proceed iw rem he must work out his remedy through 
the ves alone, on the ground that the whole nature of the proceedings are 
inconsistent with the personal liability of the owner. It does not appear 
to be disputed that if the owner had not appeared judgment would have 
to be given solely against the ves, and the position seems well taken by Dr. 
Lushington in Zhe Volant, 1 W. Rob. 383, that the effect of the owner’s 
entering an appearance was not to render himself personally liable, but 
that he is only called to protect his interest in the vessel. The point was 
emphasized in the principal case that the owner has always been held per- 
sonally liable for costs though in excess of the value of the ves. It 
may well be that by appearing and putting the plaintiff to extra expense 
the owner should be held liable for costs, and it still would be for his 
advantage to appear. This has in all the cases been distinguished from 
personal liability for damages, and it would seem justly. 

Even admitting that the owner might, by appearing and subjecting him- 
self to the jurisdiction of the court, be made personally liable in an action 
in rem, a personal action being in some way engrafted on the proceed- 
ings, which the nature of the action and the wording of all the proceed- 
ings would seem to refute, the court might well have held that the res 
could not be re-arrested. For all the purposes of the present decision 
the bail represents the ship, and when she is released on bail of her full 
value she is altogether released from that action. Zhe Kalamazoo, 15 
Jurist, 885. Re-arrest after accepting bail seems almost bad faith. The 
court appear to have been largely influenced by the common law doc- 
trine of the master’s unlimited liability for his servants’ torts, and were 
unable to see any practical distinction, after once holding the owner per- 
sonally liable, between the re-arrest of the ves and the arrest of another 
ship belonging to the same owner to compel payment of the judgment. 
As the entire sense of the mercantile community is in favor of limiting 
the liability to the value of the ship and freight, the court might well have 
followed the previous authorities, especially as in the decision in Zhe 
Dictator, on which the court here relied, the present case was expressly 
excepted. 
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RIGHT OF ENTRY FOR CONDITION BROKEN WITHIN THE RULE AGAINST 
PERPETUITIES. — A right of entry for condition broken is within the opera- 
tion of the Rule against Perpetuities. At last that point has been directly 
passed on by an English court. Jn re The Trustees of Hollis’ Hospital and 
Hague’s Contract, [1899] 2 Ch. D. 540. There one Hollis by lease and 
release conveyed property in 1726 to trustees upon trusts for a hospital. 
The release contained a proviso that if the premises should be used for 
any other purposes they were to revert immediately to the right heirs of 
Hollis. In 1898 a contract was made by the trustees to sell part of the 
property so conveyed, and the purchaser contended that a good title could 
not be made because of the condition contained in the original release. 
The court, however, held that this was an express common law condition 
subsequent, that as such it was void as a perpetuity, and that, therefore, a 
good title could be passed. The views of Lewis, Sanders and Gray were 
sustained, and that of Challis rejected. As a matter of authority in Eng- 
land two dicfa are to be found on the point ; they suggest, in line with the 
present case, that such a future interest may well be within the Rule against 
Perpetuities. Re Macleay, L. R. 20 Eq. 186; Dunn v. Flood, 25 Ch. D. 
629. In the United States, while there is practically no decision in which 
the objection of remoteness in a condition has been passed upon, yet 
there are many cases in which conditions obnoxious to the Rule have 
been upheld without that difficulty having been noticed at all. Cowed/v. 
Springs Co., 100 U.S. 55; Guild v. Richards, 16 Gray 309. The great 
weight of authority in this country, apparently without any consideration 
of the question, creates in this regard an arbitrary exception to the Rule 
against Perpetuities. 

It is eminently satisfactory that the point has finally been carefully 
argued, judicially determined and a sound result reached. Where express 
or implied conditions were attached to a conveyance the grantor had a 
right to enter on breach of the condition, — this right was not depend- 
ent on tenure, and was not affected by the statute Quia Emptores. It has 
been argued that these interests are not within the Rule against:Perpetui- 
ties, because they are common law interests and releasable. But common 
law interests may well be within the Rule, for instance the executory de- 
vise of a chattel real. And interests which are releasable are also not 
excluded from its operation. Great practical inconvenience must result 
from a doctrine opposed to the one in the present case, particularly in 
America, where the number of heirs from whom the owner must seek a 
release of this right increases greatly as time goes on. Gray, Rule 
against Perpetuities, §§ 299-311. 


UNCONSTITUTIONAL LEGISLATION AS A DEFENCE. — The liability of an 
officer who executes a law which is later held void is one of the unsatis- 
factory phases of the American doctrine of unconstitutional legislation. 
It is a development of an older problem: the defence to a trespass af- 
forded by judicial process. An officer is not protected in the execution 
of warrants which disclose on their face their invalidity. This is not, 
however, limited to defects of form. An excess of jurisdiction, not de- 
pendent on some error in the previous procedure, is said to appear from 
the face of the document since an officer of court is presumed to know 
the law. This reasoning, first applied to the common law limits of juris- 
diction, has been extended, in most States, to an exercise of jurisdiction 
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given by unauthorized local ordinances and statutes later held unconsti- 
tutional. And so, although it is admitted that a judge of a superior court 
is not liable for any judicial utterance, subordinate justices, sheriffs and 
even public prosecutors have been held liable for enforcing mandates of 
legislative bodies. ed/ey v. Bemis, 4 Gray, 83 ; Merrit v. St. Paul, 11 Minn. 
223; Warren v. Kelley, 80 Me. 512. A few States, however, have re- 
pudiated this doctrine. des v. Boardman; 58 N. H. 580; Brooks v. 
Mangan, 86 Mich. 576. ‘The reasoning of this latter case was recently 
affirmed and applied in defence of a public officer who procured issue of 
process under an ordinance which the court held invalid. TZid/man v. 
Beard, 80 N. W. Rep. 248 (Mich.). 

In continental Europe the need of decisive executive action in States 
surrounded by enemies gave rise to a distinct system of administrative 
law for the protection of such officials. England, however, since freer 
from external pressure, developed no such system. In this country, though 
it is thought that the foundations are being laid for a national administra- 
tive law, as yet it has not been generally recognized. The problem of 
unconstitutional legislation, however, is peculiarly our own, and it may 
be suggested that old precedents derived from England should not 
prevent our working out in this case some system of administrative 
protection. 

It would seem, moreover, that a distinction may be drawn between 
those early decisions and the principal case. The reason for the original 
doctrine that an executive officer is liable for excess of jurisdiction was 
the danger of abuse of official power. From unconstitutional laws, how- 
ever, our danger is not abuse of process, but abuse of legislative discre- 
tion. It is, moreover, not unfair to hold that officers are bound to know 
the extent of their jurisdiction at common law ; but to say they must 
know the true limits of the authority of a legislature is to demand an im- 
possibility. The maxim that ‘ ignorance of law excuseth no one” is here 
inapplicable. The officer does not rely on the statute as law, but on the 
statute as a fact,—as an order or declaration of a body which he is 
bound to obey. To reply with the fiction that such statute is as if it 
never had been ‘is a confession of weakness. Overruling an act of legis- 
lature is a decision to be made with reluctance even by a co-ordinate 
department. It would be, therefore, highly unbecoming in a subordinate 
official to deny validity to a statute. To compel him to such a decision 
is to abandon a cardinal principle of constitutional interpretation. In 
view of these objections, one would think that the liability attached to 
officers who exceed their common law jurisdiction should not be ex- 
tended in this country to express statutory additions to their jurisdiction 
in which the legislature has exceeded its powers. 


RECENT CASES. 


ADMIRALTY — BAIL — RE-ARREST OF VESSEL. — A foreign vessel was arrested in 
a suit 72 rem, and bail given for the value of the ship and freight. The damages 
assessed exceeded the bail, and on the ship afterwards coming into an English port she . 
was re-arrested. e/d, that in an action 71 rem, where the owners have appeared, the 
damages are not limited to the value of the ves and the ship was rightly re-arrested. 
The Gemma, [1899] P. D. 285. See Notes. 
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BANKRUPTCY — DISCHARGE OF JUDGMENT DEBT FOR SUPPORT OF BASTARD. — 
A judgment had formerly been entered against the bankrupt in bastardy proceedings, 
brought in the name of the State, adjudging him to pay a monthly sum to the mother 
for the maintenance of the child. é/d, that such a judgment debt is not released 
by the discharge in bankruptcy. Re Baker, 96 Fed. Rep. 954 (Dist. Ct., Kan.). 

The Bankruptcy Act of 1868, § 63 a, provides more explicitly than former bank- 
ruptcy acts that “all debts of the bankrupt which are a fixed liability as evidenced by 
a judgment ” shall be discharged. The judgment debt in the principal case is within 
the letter of this provision, but’not within the intendment. It is well established in 
bankruptcy law that, however general the words of the statute, a judgment for a 
penalty entered in criminal proceedings is not discharged. Re Sutherland, Deady, 
416; Spaulding v. New York, 4 How. 21. To hold otherwise would allow the bank- 
ruptcy courts to remit penalties for crimes. In the principal case, the proceedings 
were quasi-criminal, but the same principles should apply. It could never have been 
contemplated that the bankruptcy courts should discharge the putative father of the 
continuing obligation imposed by a judgment in such proceedings. Le Cotton, Fed. 
Cas. No. 3269. And the court in the principal case is accurate in giving a limited 
construction to the provision in question. 


BANKRUPTCY — PREFERENCES — ADVANCES UPON BOTH PAST AND PRESENT 
CONSIDERATION. — A creditor of an insolvent banker had $1300 on deposit with him. 
He then advanced $1900 more, and received in return collateral securities to the 
amount of $7000 for both amounts. Ae/d, that as to $1300 the transaction is a 
preference and voidable, but as to $1900 the transfer is for a present fair consideration 
and valid. Re Codd, 96 Fed. Rep. 821 (Dist. Ct., N. C.). 

‘The Bankruptcy Act of 1898, § 60a, provides that all preferences shall be void- 
able. But a transfer founded upon a present and adequate consideration is not con- 
sidered a preference. Ziffamy v. Lucas, 15 Wall. 421; Clark v. Iselin, 21 Wall. 360. 
The truly difficult question, and one on which there is a remarkable conflict of authority, 
arises where the security given is for both past and present advances. Many cases 
hold that the transaction being voidable in part must be voidable as to the whole. 
Denny v. Dana, 56 Mass. 160; Zuttle v. Truax, 1 Nat. Bank. Reg. 601; Scannon v. 
Hobson, Fed. Cas. No. 12,434. But other cases hold that the transaction is separable. 
Ex parte Ames, t Lowell, 561; Re Stowe, 6 Nat. Bank. Reg. 429; Crampton v. Tar- 
bell, Fed. Cas. No. 3349. The former cases, however, fail to recognize the distinction 
between a fraudulent conveyance and a preference. Now fraud is not essential to the 
conception of a preference. Accordingly, there is no reason why the transfer should not 
be separated into its voidable and valid parts, as was done in the latter cases, and the 
decision in the principal case is to be commended. 


BILLS AND NOTES — ALTERATION — PRESUMPTION OF FRAUD. — The payee sued 
to recover the consideration of a note which had been materially altered while in his 
possession. //e/d, that there is a presumption which the plaintiff has not rebutted that 
the alteration is fraudulent and hence the action will not lie. Maguire v. Eichmeier, 
80 N. W. Rep. 395 (Iowa). 

It is well settled that a fraudulent alteration of a note by the payee extinguishes both 
the note and the liability for which it was given. Smith v. Mace, 44 N. H. 553; 
Wheelock v. Freeman, 30 Mass. 165. But there is authority for the doctrine that unless 
the alteration is shown to have been made with fraudulent intent the payee may 
recover the original consideration. Vogle v. Ripper, 34 Ill. 100. The prevailing rule, 
however, is stated by the principal case. Warder Co. v. Willyard, 46 Minn. 531; 
2 Dan. Neg. Ins., 4th ed., § 1412. It is certainly fair to call upon the party who made 
the alterations for all necessary explanations, but it is unnecessary and misleading to 
put the rule in the form of a presumption. If a note is given on account of a debt the 
right of action on the debt is suspended. Xearslake v. Morgan, 5 T. R. 513. And 
it seems clear that if the creditor wishes to take advantage of the original liability it is 
for him to show that the security has become unavailable without his fault. It is 
simply a question of the burden of proof. 


BILLS AND Notes — NoTEs OF UNREGISTERED FOREIGN CORPORATIONS. — A 
note was executed in Tennessee, in favor of, and as part of a transaction with, an Ohio 
corporation which had not complied with the statutes regulating the terms on which 
foreign corporations may do business in Tennessee. e/d, that the note is unenforce- 
able in the hands of a purchaser for value without notice. First Nat. Bank of Mar- 
sillon v. Coughron, 52S. W. Rep. 1112 (Tenn., Ch. App.). 

As the statutes in question do not expressly make such notes void, the better view 
is that they are enforceable by holders for value without notice. Williams v. Cheney, 
69 Mass. 215. The principal case rests on a dictum in an earlier Tennessee case, 
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Snoddy v. American Nat. Bank, 88 Tenn. 573, that “notes given in consideration of a 
contract against morals, public policy, and public statutes are void in any hands,” citing 
2 Am. and Eng. Enc. Law, Ist ed., 368, and notes. The reference supports the posi- 
tion taken, but an examination of the cases cited discloses that they are all either 
based on statutes making the notes void, or are cases between the original parties to 
the transaction. The later edition of the Encyclopedia states the correct view. 4 Am. 
and Eng. Enc. Law, 2d ed., 192. The principal case illustrates the danger of relying 
on dicta and statements in the digests, without a careful examination of the cases. 


CARRIERS — CONTRACT LIMITING LIABILITY FOR NEGLIGENCE. eld, that a 
carrier cannot by contract limit his liability for injuries caused by his negligence to a 
ert ag bythe shipper. Cincinnati, etc. R. R. Co.’s Receiver v. Graves, 52S. W. Rep. 
961 (Ky.). 

Contracts purporting to limit, to an agreed valuation, the liability of the carrier for 
losses occurring through his negligence appear to fall into three classes. First, where 
the carrier prints in his bill of lading a limit to the liabilityassumed. Such stipulations 
are generally held to be against public policy and void. Black v. Goodrich Transporta- 
tion Co., 55 Wis. 319. Second, where the liability is limited to a certain sum, unless a 
higher value is stated by the shipper. Here, the authorities are in conflict, but the 
weight, perhaps, is that the carrier cannot limit his liability by the mere inaction of the 
shipper. Southern Exp. Co. v. Seide, 67 Miss. 609. Third, where, as in the principal 
case, the shipper sets a value which is written into the bill of lading. Here, clearly, 
there is no reason in public policy against the contract, as the shipper is not at a dis- 
advantage in his dealing with the carrier. The agreement is virtually one for liquida- 
tion of damages, and should be enforced. Harvey v. Terre Haute, etc. R. R..74 Mo. 


538. 


CONSTITUTIONAL LAW — RESTRICTION OF HEIGHT OF BUILDINGS. — /e/d, 
that a statute, setting a limitation upon the height of buildings adjoining a certain 
public park, and providing for compensation to property owners affected, is not uncon- 
stitutional. Attorney-General v. Williams, 55 N. E. Rep. 77 (Mass.). See NoTEs. 


CONTRACTS — STATUTE OF FRAUDS — SPECIFIC PERFORMANCE. — Under an 
oral contract for the purchase of land the defendant entered into possession, paid the 
purchase price, and made permanent improvements. /é/d, that the case is within the 
Statute of Frauds, and equity will not give specific performance of the contract. 
Pass v. Brovks, 34 S. E. Rep. 228 (N. C.). 

Although the Statute of Frauds is binding on courts of equity, it is the general rule 
that entry into possession and payment of purchase-money under an oral contract for 
the sale of land is such part performance as will entitle the purchaser to specific per- 
formance. Green v. Jones, 76 Me. 563; Fitzsimmons v. Allen’s Admr., 39 Ill. 440; 
Browne, Stat. Fr., 5th ed., § 465. And where courts of equity recognize exceptions 
to the statute the erection of valuable improvements by the purchaser is decisive 
in his favor. Potter v. Jacobs, 111 Mass. 32; Littlefield v. Littlefield, 51 Wis. 23. 
The principal case represents the law of North Carolina, Mississippi, and Tennes- 
see, the purchaser’s remedy being confined to restitution of the purchase-money and 
compensation for improvements. £é/is v. Hillis, 1 Dev. Eq. 341; Ridley v. McNairy, 
2 Humph. 174; Box v. Stanford, 21 Miss. 93. That such a rule will often fail to do 
justice between the parties seems obvious, and the results of the prevailing doctrine are 
far more satisfactory, though usually not reached without some violence to the words 
of the statute. 


CORPORATIONS — MISREPRESENTATION IN PROSPECTUS— RESCISSION OF CON- 
TRACT. — The defendants formed the plaintiff company and caused themselves to be 
elected sole directors for the purpose of buying certain nitrate grounds belonging to 
themselves. The prospectus gave notice of this fact but was misleading as to impor- 
tant particulars. The defendants greatly overcharged the company, which, in ignorance 
thereof, worked out but a small portion of the deposit. //e/d, that the plaintiff cannot 
rescind the contract. Laguras Nitrate Co. v. Laguras Syndicate, [1899| 2 Ch. D. 392. 

Because of the misrepresentation contained in the prospectus the plaintiffs would 
have been entitled to rescind the contract before the land had been worked. A trustee 
or agent cannot bind his principal in a contract with himself unless he has made a 
full disclosure of all the facts he knows concerning the subject matter. Zx parte 
Lacey, 6 Ves. 625; Wardell v. Union Pacific R. R., 103 U.S. 651. But the court, in 
the principal case, held that the plaintiff could not succeed because the land had been 
worked, and it was therefore impossible to restore the parties to their original position. 
The principle invoked, however, is not an absolute bar to rescission, but merely a rule 
by which it is determined in the first instance whether such a remedy is just. And if 
substantial justice will be attained, the relief sought should be given though the 
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parties are not restored to their original position. Zrianger v. New Sombrero Phos- 
phate Co., L. R. 3 App. Cas. 1278. Hence the opinion of a dissenting judge in the prin- 
cipal case seems preferable. Practical justice would be done if the defendants were 
put in the same position as if they had worked the land themselves. The plaintiff 
should then be given a decree for the purchase price of the land less the profits the 
company made in working it. 


CORPORATIONS — STOCKHOLDER’S RIGHT TO INSPECT CORPORATE RECORDs. — 
The relator, a stockholder, applied for a writ of mandamus to compel the defendant 
corporation to allow her to inspect its records, alleging that she was desirous of 
learning the condition of the company and the manner in which it had been managed. 
Held, that a mandamus is properly granted. State v. Pacific Brewing, etc. Co., 58 Pac. 
Rep. 584 (Wash.). 

The English courts, in the absence of statutory provisions, confine the right of a 
stockholder to inspect corporate records to cases in which there is a dispute pending 
between himself and the corporation, or other stockholders, or where the purpose of 
the inspection is to ascertain whether he can raise a particular case in his favor. 
Rex v. Merchant Tailors Co., 2 B. & Ad. 115. The objection to a more general right 
is that frequent examinations might interfere with the successful conduct of the busi- 
ness of the company. The English rule has been approved in some American juris- 
dictions. Commonwealth v. Phenix Iron Co., 105 Pa. St. 111; People v. Walker, 
9 Mich. 328. The general tendency of our courts, however, is to permit the greatest 
freedom of inspection, placing practically no limit upon the right other than that the 
purpose shall not be the mere gratification of curiosity. Martin v. Bienville Oil 
Works, 28 La. An. 204. And when it is remembered that the most effectual remedy for 
mismanagement in large corporations is danger of exposure, and that the court can 
so regulate the mode of inspection as to avoid all practical objections to it, the doc- 
trine of the principal case seems unexceptionable. 


CORPORATIONS — ULTRA VIRES— PERFORMANCE BY THE PLAINTIFF.—In an- 
swer to a bill for the specific performance of a contract which the plaintiff had per- 
formed on his part, the defendant corporation set up the defence of ultra vires. Held, 
that this is a good defence. ational Home, etc. Assn.v. Home Savings Bank, 54 N. E. 
Rep. 619 (Ill.). See Nores. 


CRIMINAL LAW— VIOLATION OF STATUTE — NECESSITY. —A statute, containing 
certain exceptions, prohibited carrying to church any intoxicating liquors. By a phy- 
sician’s directions the defendant carried whiskey to church to be used by his wife as 
a medicine. e/d, that the defendant is liable under the statute. ice v. State, 34 
S. E. Rep. 202 (Ga.). 

If, under circumstances which allow no possibility of choice, one is compelled 
to do a prohibited act, he is not punishable, for no crime has been committed. 
Commonwealth v. Brooks, 99 Mass. 434. Clearly thisgwas not the principal case. 
But, in addition, it is generally held that where it is necessary to do the act prohibited 
in order to prevent great harm to particular persons, the commission of the act 
will be excused on grounds of public policy, unless the rights of an individual have 
been infringed. State v. Wray, 72 N.C. 253; Brig William Gray,t Paine, 16; Mixon v. 
State, 76 Ind. 524. In the principal case, however, a choice was not forced between a 
violation of the statute and endangering the life of the wife. The defendant, by going 
to church, voluntarily took the first step, and hence should not be allowed to claim 
that he was forced to break the statute in order to protect his wife. The view of the 
principal case is undoubtedly sound. 


DAMAGES — GRATUITOUS BAILMENT — TROVER. — The plaintiffs were gratuitous 
bailees of goods which the defendants converted, there being no negligence on the 
part of the plaintiffs. Ae/d, that the measure of damages is the value of the property 
converted. Guttner v. Pacific Steam Whaling Co., 96 Fed. Rep. 617 (Dist. Ct., Cal.). 

The great weight of authority is in accord with the rule in the principal case. 
Burton v. Hughes, 2 Bing. 173; Suth. Dam., 2d ed., § 1136. It has been held, how- 
ever, that the bailee is entitled to no damages when he has suffered no loss. Claridge 
v. South Staffordshire Tramway Co., [1892] 1 Q. B. D. 422; Lockhart v. Western, etc. 
R. R., 73 Ga. 472. The latter cases seem preferable. The bailor, where the bailment 
is gratuitous, can, in an action of trover against the convertor, recover the full value of 
the property. Swmzth v. Sheriff of Middlesex, 15 East, 607. And if the bailee in such a 
case recovers the full value of the goods he has gained no advantage for himself but 
must hold the entire sum for the benefit of the bailor. Hays v. Riddle, 1 Sandf. 248; 
2 Sedg. Dam., 7th ed., 394. The view in the principal case thus occasions two suits 
in order to do full justice, where only one is really necessary. For this reason the 
courts might well bar all recovery by the bailee in order to prevent circuity of action. 
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EVIDENCE —CONFESSION OBTAINED BY TRICK.— The defendant confessed to 
murder, having been falsely led to believe that the knife with which he had committed 
the murder had been found. é/d, that the confession is admissible. Commonwealth 
v. Cressinger, 44 Atl. Rep. 433 (Pa.). 

The general rule is that a confession is admissible unless it has been caused by 
actual duress or by any inducement, threat, or promise, proceeding from a person in 
authority and having reference to the charge against the accused person. Steph. Dig. 
Ev., art. 21. Hence the mere fact that the confession was obtained by a trick or a 
false statement should not exclude it, though it might affect its weight. M/nnesota v. 
Staley, 14 Minn. 105; State v. Phelps, 74 Mo. 128. Notwithstanding, the case of Bram 
v. United States, 168 U.S. 532, held inadmissible a confession induced by a statement 
made to the accused that he had been seen committing the crime, on the ground that 
the prisoner was unduly influenced. See 11 Harv. LAW Rev. 408. In refusing to 
follow that decision, the present case is supported by the weight of authority, although 
of Jate the courts have shown a tendency to be more lenient to the accused. People v. 
Barker, 60 Mich. 277; Commonwealth v. Myers, 160 Mass. 530. 


















































EVIDENCE — HEARSAY — DECLARATIONS OF INTENTION. —In an action to recover 
for loss of cattle while in transit, a statement of the engineer, made while the cattle 
were being loaded, that he would kill them before they reached a certain point, was 
introduced. /7e/d, that the statement is admissible as the declaration of an agent 
908 the scope of his authority. Crawford v. Southern Ry. Co., 34 S. E. Rep. 

o (S.C.). 

The court got rid of the objection of hearsay on the ground that the admissions of 
an agent within the scope of his authority are the admissions of the principal and so 
not hearsay. The correctness of this proposition cannot be doubted. Fairlie v. Has- 
tings, 10 Ves, 123; United States v. Golding, 12 Wheat. 460. But the assertion that 
the admission in the principal case was within the scope of the engineer’s authority 
may well be disputed. Although this reason fails, the result reached can be justified 
on other grounds. An exception to the rule against hearsay admits contemporaneous 
declarations bearing upon the intention of the declarant. Mutual Life ns. Co. v. 
fiillmon, 145 U.S. 285; Commonwealth v. Trefethen, 157 Mass. 180. The statements 
ne were contemporaneous and so come within the above exception, and were rightly 
admitted. 
























































EVIDENCE — LIBEL — PRIVILEGE. — The cashier of a bank holding a note for col- 
lection endorsed on the note “ Never signed a note ; fraud, forgery,” meaning to give 
notice to the holder’s agents in the customary way of the payor’s reason for refusing 
payment. /e/d, that the communication is privileged. Caldwell v. Story, 52 S. W. 
Rep. 850 (Ky.). See Nores. 














INDIANS — TRIBAL Law. — Hé/d, that the right of inheritance in land of a member 
of an Indian tribe whose tribal organization is still recognized by the government is 
controlled by the law of the tribe. Jones v. Meehan, 20 Sup. Ct. Rep. 1. See NorTeEs, 
13 Harv. Law Rev. 298. 


INSURANCE — WAIVER — CLAUSE OF INCONTESTABILITY. — The holder of an 
insurance policy had not an insurable interest, but the policy contained a provision 
that the same should be incontestable after the lapse of a year. In an action on the 
policy at the expiration of a year, e/d, that the holder cannot recover. Anctil v. 
Manufacturers Life Ins. Co., [1899] App. Cas. 604. 

Public policy and expediency require that the assured should have an insurable 
interest in the thing insured. Goddart v. Garrett, 2 Vern. 269. Hence the insurer 
cannot waive a defence founded on the lack of such an interest on the part of the policy 
holder. Agricultural Jus. Co. v. Montague, 38 Mich. 548. Moreover, it has been held 
that a provision of incontestability amounts to a waiver in advance of all defences that the 
company can waive, Massachusetts Benefit, etc. Co. v. Robinson, 104 Ga. 256, and it 
seems fair to say that it should leave open all others. On these grounds the principal 
case deserves to be supported. It has been held, however, that the only effect of a 
clause of incontestability like that in the principal case is to establish a short period 
of limitation for setting up all kinds of defences, and that one who has not an insur- 
able interest may recover after the period expires. Wright v. Mutual, etc. Assn. of 
America, 118 N. Y. 237. But, obviously, such a view leads to the sanction of wager 
policies and allows the general principles of public policy and expediency to be defeated 
by the private arrangements of the parties. 
















































































PARTNERSHIP — DEATH OF PARTNER — SPECIAL PARTNERSHIP. — At the death 
of one of two partners his executor, without his authority, consented to a continuance 
of the business by the surviving partner. The latter subsequently became insolvent. 
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Held, that the debts contracted in the business since his partner’s death, his own 
individual debts, and the claim of the executor for the share of the deceased are to be 
satisfied pari passu from the assets of the business. Dexter v. Dexter, 60 N. Y. Supp. 
371 (Sup. Ct., App. Div., Fourth Dept.). 

Although the executor in the above case had no legal right to allow his testator’s 
assets to remain in the business, it must be admitted that. a special partnership was 
in fact formed as to third parties, since the executor’s power over the assets is 
absolute. 1 Woerner, Administration, 387. The subsequent creditors of the business 
should, therefore, have the first claim to the firm assets, Hoyt v. Sprague, 103 U. S. 
613, 624, the same as when the continuance of the business has been authorized by the 
testator. Adams & Co. v. Albert, 155 N. Y. 256; Burwell v. Mandeville’s Exec., 
2 How. 560. Of the suplus the executor should be entitled to the proportionate share of 
the deceased partner, and the share of the survivor alone should be applicable to the 
payment of his separate debts, since a creditor is entitled to no greater interest than his 
debtor owns. Matter of Smith, 16 Johns. 102; Brown’s Appeal, 89 Pa. St. 139. The 
present decision is opposed to the result reached by the application of sound and estab- 
lished principle. 

PERSONS — ALIENATION OF AFFECTION —Suit By WiFe.— He/d, that mere 
alienation of the husband’s affections does not constitute a cause of action for the wife, 
but there must be also a loss of the consortium. Neville v. Gile, 54 N. E. Rep. 841 
(Mass.) ; Houghton v. Rice, 54 N. E. Rep. 843 (Mass.). 

These decisions apparently require an actual separation of the husband from the 
home before the wife’s cause of action accrues. Since the passage of statutes allowing 
married women to sue alone, there seems to be no reason why the wife’s rights against 
third parties for interference with the marriage relations should not be equally extensive 
with those of the husband. ‘This view is taken by the great weight of authority. Foot 
v. Card, 58 Conn. 1; Bennett v. Bennett, 116 N. Y. 586. It has been held in several 
jurisdictions that a husband may maintain an action for the mere alienation of his 
wife’s affections without her separation from the home. Aerrmance v. James, 47 
Barb. 120; Rinehart v. Bills, 82 Mo. 534. The justice of these decisions can hardly be 
doubted, for the personal injury to the husband or wife and the violation of the 
security of the family relations may be just as great when the discordant element 
remains, as when he or she abandons the home. The principal cases appear then to 
be against the better policy and opposed to the trend of modern authorities. See 
1 Bish. Mar. Div. and Separ. § 1361. 


PROCEDURE—EFFECT OF JUDGMENT AGAINST GARNISHEE. — The plaintiff ob- 
tained judgment against the defendant and also against a garnishee in the same action. 
The defendant, having paid into court the difference between the judgment against the 
garnishee and that against himself, Ae/d, that he is entitled to have the judgment 
against himself discharged as satisfied. Bowen v. Port Huron Co., 80 N. W. Rep. 345 
(Lowa). 

The proposition by which it is sought to support this questionable result is in effect 
that the judgment against a garnishee is equivalent to a levy on the defendant’s prop- 
erty. Even admitting this to be true, it does not justify the decision reached, for 
while a levy on property sufficient to satisfy the debt may operate to suspend further 
remedies while it is in force, it is nowhere held that it extinguishes the judgment. 
First Nat. Bank of Hastings v. Rogers, 13 Minn. 407; 2 Freem. Judg., 4th ed., § 475. 
To approach the question from another standpoint, clearly it was never intended that gar- 
nishment statutes should force the party who takes advantage of them to accept the 
liability of some third person as a substitute for that of his debtor. The judgment 
against a garnishee is in the nature of collateral security for the satisfaction of the 
principal’s obligation. It is subordinate and incidental to the judgment against the 
defendant, and it is difficult to find any principle by which it could become a ground for 
discharging his liability. Roberthon v. Norroy, 1 Dyer, 83; 1 Freem. Judg., 4th ed., 
§ 228. 

PROPERTY — CONDITIONS — RULE AGAINST PERPETUITIES.—In 1726 H. by 
lease and release conveyed property to trustees upon trusts for ahospital. The release 
contained a proviso that if the premises should be used for any other purposes they 
were to revert immediately to the right heirs of H. ée/d, that this is a common law 
condition subsequent, and as such is void as a perpetuity. J re The Trustees of 
Hollis, etc. Contract, [1899] 2 Ch. D. 540. See Nores. 

PROPERTY — COPYRIGHT — SHORTHAND REPORTS. — The plaintiff brought an 
action to restrain the defendant from selling a book which contained public speeches 
taken from shorthand reports published in the plaintiff’s newspaper. Ae/d, that the 


plaintiff can claim no copyright in such reports. Walter v. Lane, 68 L. J. Ch. 736. 
See NOTES. 
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PROPERTY — DEEDS — RESERVATIONS. — A conveyed to B a tract of land border- 
ing on a river, reserving, without words of limitation, the right of building a dam 
across the river and the right of flowage caused thereby. In an action by the heir of 
A, held, that the easement reserved must be construed as excepted from the grant, 
and that therefore words of limitation are unnecessary. Smith v. Furbish, 44 Atl. 
Rep. 398 (N. H.). See Norss. 


PROPERTY — LATERAL SuPpPORT — DAMAGES.—A wharf on the plaintiff’s land, 
which did not increase the lateral support required of the adjoining land, was injured 
by the digging away of such land. /eé/d, that the plaintiff may recover for the injury 
both to his soil and his wharf. Waite v. 7ebo, 60 N. Y. Supp. 231 (Sup. Ct., App. 
Div., Second Dept.). 

It is universally held that the owner’s natural right to have his land supported 
extends only to the land in its unimproved state. But admitting that the land in its 
natural state would have fallen, there is a conflict of authority as to whether the 
damages should include incidental injury to structures thereon. In England and one 
or two of the states the rule of the principal case is followed. Brown v. Robins, 4 H. & 
N. 186; Stearns’ Exec. v. City of Richmond, 88 Va. 992. In a majority of the States, 
however, damages are recoverable merely for the injury to the soil, unless the injury 
to the structure was caused by negligence. Gz/more v. Driscoll, 122 Mass. 199; 
McGuire v. Grant, 25 N. J. Law, 356; Richardson v. Vermont Central R. R. Co., 25 Vt. 
465. The doctrine established in the latter cases is preferable, although, as a matter 
of legal principle, no decided advantage can be claimed for it. Public policy, however, 
is better served, if improvements to land are not unduly discouraged, by forcing on the 
owner who desires to excavate an absolute liability with regard to structures on his 
neighbor’s land. 


PROPERTY — PERCOLATING WATERS — ABSORPTION BY WATERWORKS. — The 
defendant, by building extensive waterworks drew off the percolating waters which fed 
a natural stream on the plaintiff’s land, causing it to dry up. e/d, that the defendant 
is liable for the damage done. Smith v. City of Brooklyn, 54 N. E. Rep. 787 (N. Y.). 

The case establishes the law in New York that the enjoyment of percolating waters 
is not an absolute right. Although the court confines its decision to the exact facts of 
the case, the logical outcome of abandoning the doctrine of absolute ownership in 
percolating waters would seem to lead to the result reached in Bassett v. Salisbury Mfg. 


Co., 43 N. H. 569, that the right to use such waters should be restricted to reasonable 
limits. This comes nearer to practical justice than any other view. By the right of 
authority, however, absolute ownership in percolating waters is recognized. Chasemore 
v. Richards,7 H. L. Cas. 349; Chatfield v. Wilson, 28 Vt. 49. See 13 Harv. Law 
REV. I5I. 


PROPERTY — WILLS — ATTESTATION. — Under a statute requiring wills to be 
attested by two witnesses, Ae/d, that it is not essential that the testator sign first, if his 
signature and the attestation form part of the same transaction. Gibson v. Nelson, 54 
N. E. Rep. gor (IIl.). 

In England it is well settled that an attempted attestation before the will is signed 
by the testator is void. Goods of Olding, 2 Cur. Ecc. 865; Goods of Byrd, 3 Cur. Ecc. 
117. In this country the English rule is followed by the majority of courts. Sisters of 
Charity v. Kelly, 67 N. Y. 409; Chase v. Kittredge, 93 Mass. 49. But the doctrine of 
the principal case is not without support. O’Brien v. Gallagher, 25 Conn. 229; Rosser 
v. Franklin, 6 Grat. 1; t Red. Wills,*226. However desirable it may be to give 
effect to the clear intention of the testator, the plain words of the statute should 
not be disregarded. This seems to have been done in the above decision, for 
it is in strictness an impossibility for any person to witness the future act of another, 
although it is so nearly contemporaneous as to be part of the same transaction. Brooks 
v. Woodson, 87 Ga. 379. On principle, then, as well as on authority the principal case 
seems questionable. 


PROPERTY — WILLS — TESTAMENTARY CAPACITY. — He/d, that the test of testa- 
mentary capacity is the ability of the testator to understand the nature and elements of 
the transaction in which he is engaged, at the time when he executes the will. Affeal 
of Turner, 44 Atl. Rep. 310 (Conn) 

Testamentary capacity was formerly a question of sanity. Smith v. Tedditt, L. R. 
1 P. & D. 398. A modern rule requires ability to make a contract. Stewart v. Elliott, 
2 Mackey, 304. Still another test employed is the ability of the testator to transact 
ordinary business. Meeker v. Meeker, 75 lll. 262. The weight of authority, however, 
supports the test laid down in the principal case. Whitney v. Twombley, 136 Mass. 145; 
St. Leger’s Appeal, 34 Conn. 434; Waddington v. Buaby, 45 N. J. Eq. 173. This is the 
most logical and satisfactory view. It may be that a partially insane person can make a 
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will; and then again that a sane though weak-minded person cannot. A will is neither 
a contract, nor general business, and a man’s capacity to do one particular thing can- 
not properly be determined by his ability in some other direction. 


PuBLic OFFICERS— LIABILITY FOR PuBLIC MoNnEys. — A county treasurer de- 

SS public funds in a bank, which subsequently failed. In an action on the official 

ond, held, that the obligors are liable irrespective of the treasurer’s negligence. 
Lamb v. Dart, 34S. E. Rep. 160 (Ga.). 

This decision accords with the great weight of authority in holding that a public 
officer is subject to a stricter accountability than an ordinary bailee, and that the use 
of due care will not excuse him or his sureties for the loss of public moneys. United 
States v. Prescott, 3 How. 577; Lowry v. Polk County, 51 lowa, 50; Tillinghast v. Merrill, 
15t N. Y.135. Contra, Cumberland County v. Pennell, 69 Me. 357. This view is based 
upon considerations of public policy, and seems justifiable in view of the great impor- 
tance that public officers faithfully perform their duties. See 10 HARV. LAW REv. 
126, 386; 11 Harv. LAw REV. 271. 


SURETYSHIP — RELEASE OF EXECUTION — DISCHARGE OF SuRETY.—A creditor 
obtained judgment against the principal debtor and sureties, and levied, on personal 
property of the principal sufficient to satisfy the judgment. In a later proceeding, to 
which the sureties were not parties, the property wasreleased. e/d, that the sureties 
are discharged. Atnip v. Tennessee Mfg. Co., 52 S. W. Rep. 1093 (Tenn., Ch. App.). 

In Tennessee a levy on personal property vests the title in the officer making it, and, if 
the property seized is sufficient to satisfy the demand, the levy is in law a satisfaction of 
the judgment. vans v. Barnes, 2 Swan, 292 ; Pigg v. Sparrow, ne ih Tenn. 144. The 
application of this anomalous doctrine seems to have been abandoned in cases where 
the property levied on has been released, and in such cases it is held that the levy does 
not amount to a satisfaction. 7é/ford v. Cox, 15 Lea, 298. But as to whether the 
surety is bound in the latter case the Tennessee decisions differ. To the effect that he 
is discharged is Syfert v. Frazier, 1 Tenn. Cas. 557. The court, however, reached the 
opposite result in Fry v. Manilove, t Baxt. 256. Ifthe levy, where there is a subse- 
quent release, is no satisfaction of the principal debtor’s obligation it is difficult to see 
why it should discharge the surety. The latter clearly has no legal defence against the 
creditor, and there seems to be no ground for raising an equitable defence in his favor. 
Therefore, with cases on either side, the decision of the principal case is to be 
regretted. 


Torts — FALSE IMPRISONMENT — JUSTIFICATION UNDER VoID LAw. — The de- 
fendant had procured the arrest of the plaintiff under an ordinance afterwards held 
void. /fe/d, that the defendant is not liable for false imprisonment. 77//man v. Beard, 
80 N. W. Rep. 248 (Mich.). See NoreEs. 


Torts — RIGHT TO Privacy. — A cigar manufacturer used the name and likeness 
of a deceased person as a label for a brand of cigars. /eé/d, that equity will not restrain 
this use, unless it amounts to a libel, though the deceased may not have been a public 
character. Atkinson v. Doherty, 80 N. W. Rep. 285 (Mich.). 

This is the first American decision squarely involving the so-called right to privacy, 
to the support of which the law seemed at one time to be tending, and after a full 
discussion of the subject, it refuses to admit the existence of that right. It is in accord 
with a late English authority. Dockrell v. Dougall, 78 L. T. Rep. 840; see 12 Harv. 
Law REv. 207. Together, these cases make it improbable that any court will in the 
future rest a decision on this ground. If the subject is to be treated at all, therefore, 
it is handed over to the legislatures, and, on principle, perhaps this is the desirable 
result. 


ToRTS— UNRECORDED MORTGAGE— SALE BY MORTGAGOR. — The defendant se- 
cured a debt to the plaintiff by a bond and mortgage on certain land. The mortgage 
was not recorded, and the defendant sold the premises to a third party without notice. 
Held, that an action of tort lies for the destruction of the plaintiff's security. Conley v. 
Blinebry, 60 N. Y. Supp. 531 (Sup. Ct., Special Term). 

This case is novel in the form of the remedy employed, but on principle a valid 
objection to it cannot be raised. Clearly, the defendant in thus deliberately depriving 
the plaintiff of his lien upon the land has done a wrongful act, for which he should 
answer in damages. However permissible in theory, this form of action will not always 
prove valuable in practice, for the plaintiff has lost his security only, and not his debt, 
and if the defendant is solvent his damages will be merely nominal. But where the 
defendant has become bankrupt the creditor may well resort to this action, and thus 
have two claims upon the assets. For a discussion of an analogous line of cases, see 
1 Harv. LAw Rev. 7. 


54 












































































































































































416 HARVARD LAW REVIEW. 


TRUsTs — DEPOSIT OF CHECK FOR COLLECTION — LIABILITY OF BANK. — The 
plaintiff deposited for collection with the defendant bank a check on another bank 
against which the defendant allowed him to draw. The check was lost in the clearing 
house before collection. e/d, that the defendant is liable as debtor for the amount of 
the check. Walton v. Riverside Bank, 60 N.Y. Supp. 519 (Sup. Ct., App. Term). 

When negotiable paper is deposited with a bank for collection the bank is regarded 
by the great weight of authority as a mere agent, and does not become a debtor till the 

aper is paid. Scott v. Ocean Bank, 23 N. Y. 289; Phenix Bank v. Risley, 111 U.S. 125. 

t does not seem that the additional fact in the principal case, where the depositor was 
allowed to draw against the check before collection, should alter the relation of the 
parties. Such a permission is extended as a courtesy, and the transaction really amounts 
to a loan by the bank on the security of the check. The authorities, however, are about 
equally divided. In agreement with this line of reasoning is Balbach v. Frelinghuysen, 
15 Fed. Rep. 675 (Cir. Ct., N. J.). Contra, Hoffman v. First National Bank, 46 N. J. 
Law, 604. The view in the principal case results in making the defendant a guarantor 
not only of the safety of the check while in his possession or that of his agents, but 
also of its collectibility. Such an extreme liability should hardly in reason be imposed 
as a result of the nature of the transaction. Gaden v. New Foundland Savings Bank, 
[1899] App. Cas. 280; Moors v. Goddard, 147 Mass. 287. 


REVIEWS. 


A TREATISE ON CRIMINAL PLEADING AND PRACTICE. By Joseph Henry 
Beale, Jr. Boston: Little, Brown & Co. 1899. pp. xli, 400. 

This latest addition to the Student Series is, as most of the preceding 
volumes have been, a practical book in the best sense of the word, both 
for the student and the practitioner. Leaving to one side the minor de- 
tails of practice that depend solely on local arrangements, the book deals 
with the general principles of modern criminal pleading. While the book 
is thus devoted to a statement of the law as it is to-day, it is more than a 
mere annotated digest. When the point of law under discussion is clear 
as to its underlying principles, the illustrations and variants are stated in 
as concise a form as possible. Where, on the other hand, the principle 
is not clear, or there is a conflict in the decisions, the reason for the law, 
or an intimation as to which of the decisions is the sounder, is given with 
sufficient fulness to set the reader on the right track. . Thus in the chap- 
ter on Burden of Proof the distinction is made clear between insanity, 
which is really a negative defence and hence one that does not shift the 
burden of establishing to the defendant, and a truly affirmative plea as 
self-defence or former jeopardy, where the burden should so shift. While 
the correctness on principle of these views is shown, it is also pointed out 
that in the case of insanity the courts are almost evenly divided, and in 
the case of self-defence they are almost unanimous in keeping the burden 
on the prosecution. Throughout the treatise citations, while rarely merely 
cumulative, are always given for every statement of law, and chosen from 
the whole field of both English and American decisions. 

The subject-matter is divided into four parts with appropriate chapters. 
Starting with the first question that would naturally arise, that of jurisdic- 
tion and venue, the author proceeds through the various steps of the accu- 
sation and trial to the question of pardon and other bars to execution. 
Not the least interesting part of the work is that which discusses the 
present forms of indictment. Professor Beale points out that the reason 
for the present cumbersome and wordy forms is in large part historical, 
that the really necessary parts of the indictment, even when the need for 
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preserving to the accused the rights given him by the Constitution is con- 
sidered, are comparatively few. The simpler forms that will sooner or 
later supersede in all States the present archaic ones are illustrated by 
reference to the revised indictments already in use in New York and 
Massachusetts. H. A. B. 





LE Pouvoir Exécutir aux Etats-Unis. Par M. Adolphe de Cham- 
brun. Revue, corrigée et augmentée avec préface de M. Pierre de 
Chambrun. Paris: A. Fontemoing, Editeur. 1899. pp. xvi, 337- 

This extensive monograph was first published in 1873 — about the time 
of the Third Republic in France — with the intention of familiarizing the 

French people with the system of the American executive. It is then 

essentially an exposition and only secondarily a critical study of our gov- 

ernment. It has been little known in the United States, and the present 
re-edition is practically a re-introduction of the book. It is on the whole 

a sound exposition of the subject — careful, minute and admirably clear, 

full of historical explanation. In only one place, in regard to the function 

of the judicial power to adjudge legislation unconstitutional, is positive 
error noticed. The defects of the book are the seemingly almost insuper- 
able ones which beset a continental writer who deals with the American 
or English systems of government. The author shows a constant ten- 
dency to attribute the form of the executive power far too much to ab- 
stractly rational ideas, to reduce to formule, to “ neglect what he cannot 
express neatly,” — or from the other aspect, he failed to comprehend 
completely the flexibility of our institutions, he put too little emphasis on 
the growth of the power of the central government and felt too little the 
power of the states; his system of checks balances over nicely, he missed 

the rough-hewn, elastic quality of the system. z 

Another Frenchman writing a few years later, Boutmy in his “ Etudes 
de Droit Constitutionnel,” pointed out most acutely the often illogical and 
seemingly unworkable nature of parts of our system, but he appreciated 
another fact, that these clumsy parts of our machinery were often per- 
fectly serviceable. It is just that sort of thing that Chambrun failed to 
do, and on the whole his book teaches us little. Yet in this very ab- 
stract rationalism the author gained at least one thing, —an uncommon 
conception of the immense scope of the executive power. His chapter 
on the transformation of that power during.the administration of Lincoln 
is, to the ordinary American, most interesting. And the last chapter, 
where he predicts that in case the United States acquire new territory in- 
habited by races different from her own, the power of the executive will 
be wonderfully augmented, has been proven by recent events. 

J. P. C. Jr. 





Bitts OF EXCHANGE, PRomissoRY Notes, BANK-NOTES AND CHEQUES. 
By Sir John Barnard Byles. Sixteenth Edition. By Maurice Barnard 
Byles and Walter John Barnard Byles. London: Sweet & Maxwell, 
Lim. 1899. pp. Ixx, 582. 

The leading, though not the earliest, English text-book on the law of 
Bills and Notes has passed into its sixteenth edition. It is difficult to 
recognize full grown in the present stout volume the modest little original 
published in 1829. That first edition did not aim to compete with the 
earlier works of Bayley and of Chitty, first published in 1789 and 1799 
respectively, but supplied the long-felt want of a brief summary of the 
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law supported by the leading authorities. The Bills and Notes Act of 1882 
marked an era in the English mercantile law. Essentially a codification, 
it introduced a uniform law for the United Kingdom. The fourteenth 
edition of the present work in 1885 showed, therefore, a radical change 
in the phrasing of the text ; the definitions were then cast in the language 
of the statute. The order and arrangement, however, remained much as 
they were before the act, although thirteen editions had substantially 
changed those of the author in 1829.. The code was remarkably suc- 
cessful in diminishing litigation, and there are, therefore, but few changes 
to be found in the present volume. The editors, however, are now able to 
incorporate in its proper place the important case of Vagliano v. Bank 
of England, 1891 [1891] App. Cas. 107,—that a payee may well be 
“fictitious” within the meaning of the code, although the person sought 
to be charged did not know that he was such. In the fifteenth edition 
this case had to be inserted in the preface. The general scheme of the 
book remains the same as in that edition. The first ten chapters describe 
the instrument, the next two are devoted to the title of the holder, then 
come six chapters on his duties, and lastly a description of his rights. 
The code itself is not only given z# /ofo in the appendix, but each section 
appears appropriately in the text. The body of the work consists of 
statements of the law, accurate and clear ; and each principle is supported 
by a note containing not only all the authorities but a brief explanation 
of them. A better work could scarcely have been prepared for the 
English mercantile lawyer. J. W. 





A TREATISE ON THE Law oF TRUSTS AND TRUSTEES. By Jairus Ware 
Perry. Fifth Edition, by John M. Gould. In two volumes. Boston: 
Little, Brown & Co. 1899. pp. cxlix, 766. 

The wide recognition which Perry on Trusts has received in American 
courts as well as the real merit of the work justify a new edition of it 
after an interval of ten years. The present edition makes no change 
in the text of the book, the additions consist entirely of brief foot- 
notes and citations of recent authorities — both rather less in quantity 
than one would expect. The editor points out the changes and ramifi- 
cations of the law since the last edition without attempting to explain 
them or to correct the errors of the text — though he often indicates 
authorities where discussion of the various subjects may be found. 
The notes are slight but clear and accurate. They seem most important 
in the chapters, “ Rights of Cestuis gue Trust,” “ Constructive Trusts,” 
and “Statute of Limitations.” 

Whatever is added in this new edition then seems, in general, good — 
the objections to it lie rather in what has been left out. The exposition 
of the principles of the law in the original editions was often scanty 
and historically weak, for example, the general treatment of the doctrine 
of declarations of trust. The new editor does not try to fill those gaps, 
he has made a fuller book, and has increased its value, he has not 
materially changed it. These difficulties are to a certain extent counter- 
acted by many references to other books, — notably to Ames’ Cases on 
Trusts, — but on the whole it is fair to say that the editing has been 
carried on on a smaller scale than the value of the book warranted. 
Some minor defects may be noted: the editor is silent concerning the 
doctrine of Wetmore v. Porter, that a fraudulent trustee who has disposed 






















REVIEWS. 419 


of the trust ves may retake from an equally fraudulent holder of the res ; 
again, the notes fail to consider the nature of the responsibility of factors 
and like agents for funds in their hands ; and conflicts of authority are 
given slight attention. J. P. C. Jr. 





We have also received : — 


TAXATION, LOCAL AND IMPERIAL AND LOCAL GOVERNMENT. By J.C. 
Graham. Third Edition, revised and enlarged by M. D. Warmington. Lon- 
don: P. S. King & Son. 1899. pp.122. The book, as its title implies, 
is divided into two parts. The first deals with the subject of taxation. 
It begins with the assumption that, theoretically, personalty should be 
taxed at the same rate as realty. The author then goes on to show that 
the taxes levied as so-called local “rates” fall entirely on real property. 
This, he argues, is a fallacy due to misconstruction of the early statutes 
and to the great practical difficulty experienced in taxing personal prop- 
erty, because its location was so liable to change. The latter obstacle 
has now been surmounted ; taxes on personalty are to-day successfully 
collected by the Imperial Government. These Imperial taxes have not, 
however, remedied the defects in the incidence of local taxes, and it is 
shown that, notwithstanding them, realty is still taxed at three times the 
rate of personalty. The conclusions seem correct and convincing. The 
only fault that might be found is that all the data are fifteen years old, — 
they are taken from two special parliamentary reports of 1884 and 1885. 
The remainder of the first part of the book consists in a catalogue of the 
Imperial taxes, their history and effect. The second part contains short 
sketches of the origin and growth of the various local authorities, borough 
councils, school boards, etc., too technical for the general reader and 
not sufficiently exhaustive to help the special student. The chapter 
amounts to scarcely more than a digest of the statutes which create the 
local authorities discussed. 


THE JOURNAL OF THE FEDERAL CONVENTION OF 1787 ANALYZED, ETC. 
By Hamilton P. Richardson. San Francisco: The Murdock Press. 
1899. pp- 224. The thesis of the author is that the United States gov- 
ernment is a national government as distinguished from a federal govern- 
ment. One schooled in the traditions of constitutional discussion must 
take issue with the method of proof and with the conclusions reached. 
In tracing the evolution of the Constitution in the Convention, the author 
rigidly adheres to the Journal of the Convention; he ignores the Martin 
Letter, the Yates Minutes, and the Madison papers, — because, he tells 
us, they were written by enemies of the national plan. But the Constitu- 
tion may not to-day be taken up de novo. That Congress has power to 
provide for the general welfare is not to be proved, as the author proves 
it, by arguments as to capitalization and punctuation. ‘The question is 
all important, but as a matter of constitutional construction it is no 
longer an open one. A power to legislate for the general welfare is a 
power to legislate upon al] subject-matter, whereas nothing is more fun- 
damental in our constitutional law than that the powers of Congress are 
limited and enumerated. 


SELECT CHARTERS ILLUSTRATIVE OF AMERICAN History. 1606-1775. 
By William Macdonald. New York: The Macmillan Company. 1899. 
pp. ix, 4o1. The “Select Documents Illustrative of the History of the 
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United States, 1776-1861,” by the same editor, has proved a book of 
exceptional value to students of American history and institutions. The 
present work appears to be a worthy companion volume. ‘The aim has 
been to bring together the chief constitutional and legal documents of ,the 
American colonial period. The last contains the most important colonial 
charters, grants, and frames of government, the acts of Parliament most 
directly affecting the American colonies, and the statutes and state papers 
of the period immediately preceding the Revolution. Where there has 
been abridgment it has been done with much judgment; and, so far as 
appears, the text of the various documents has been reproduced with great 
care. Though the selection is the best yet published, the editor owes 
much to his predecessors, especially to Channing and Hart’s American 
flistory Leaflets, which he does not acknowledge. For example, he 
doubtless owes to them the Royal proclamation concerning- America, 
1763, one of the most important of colonial state papers. 


THE Law OF PLEADING UNDER THE CoDES OF CIVIL PROCEDURE. By 
Edwin E. Bryant. Second Edition. Boston: Little, Brown & Co. 1899. 
pp. xxv, 400. This volume is much the same as the first edition pub- 
lished in 1894. Practically the only change is in the citation of a few 
later authorities and the addition of a summary of the different statutes 
in the various States relating to the survivability of actions. It is a con- 
venient condensation of the principles of code pleading, with a useful ana- 
lytical index of the code sections of the twenty-seven States and Territories 
which have adopted the Reformed Procedure. Although several difficult 
subjects, such as the System of Pleading in the Courts of Equity and the 
Civil Law System of Pleading, have been treated perhaps too briefly, the 
book, on the whole, is a useful introduction to the subject, and points 


out clearly the changes the Codes have made in the common law system 
of pleading. 


THE Law RELATING TO THE CusTopy OF INFANTS. By Lewis Hoch- 
heimer. Third Edition. Baltimore: Harold B. Scrimger. 1899. pp. 
viii, 148. This book is a careful exposition of a small but important topic 
of the law. The fundamental doctrine of the subject is brought out 
strongly ; that in determining questions of guardianship not the “right” 
of the parent nor of any other is to be considered, — formerly the rule in 
England, — but the best interests of the child. The treatment of each 
minor topic is complete in itself, which, although occasioning some repe- 
tition, adds to its availability as a book of ready reference. The more 
complex questions are fully explained by means of illustrations from de- 
cided cases. A discussion of rights and procedure upon Aadeas corpus, 
copious citations, and an appended collection of forms add to the com- 
pleteness of the work. 


JoHN SELDEN AND His TaspLe-TaLk. By Robert Waters. New York: 
Eaton & Mains ; Cincinnati: Curtis & Jennings. 1899. pp. 251. This 
little book is a republication of the greater part of Selden’s Table-Talk 
as given by Milward — and the selection includes all the passages which 
are likely to be of interest at the present day. The book is in handy 
form and neatly gotten up. The historical introduction gives an interest- 
ing account of Selden, but is so rambling and superficial that it is of little 
value. The footnotes are open to the same objection. 
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AMERICAN PRACTICE Reports. Official Leading Cases in all State 
and Federal Courts, annotated and systematically arranged so as to in- 
clude in the Table of Cases of each State its Reported, Cited, and Digested 
Practice Cases. Editor-in-chief, Charles A. Ray. Vol. II. Washington : 
Washington Law Book Co. 1899. pp. viii, 802. 


CURIOSITIES OF Law aND Lawyers. By Croake James. New York: 
Funk & Wagnalls Co. 1899. pp. viii, 790. This book is a large collec- 
tion of jests and stories of the legal profession — often amusing, occa- 
sionally a bit time-worn. It is singularly free from bad taste, well-indexed, 
as admirable as a book of its sort may be. 


THE QueBEc Law INDEx, embracing all the legislation of the Province 
of Quebec from 1807 down to and including the year 1898. By Harry 
H. Bligh. Montreal, Canada: Theoret, 11 and 13 St. James Street. 
1898. pp. 283. 


Tue Dreyrus Story. Third Edition. By Richard W. Hale. Boston: 
Small, Maynard & Co. 1899. pp. 78. This book was reviewed in 13 
HarVARD Law REVIEW, 231. ‘This edition adds a chapter on the Rennes 
court-martial. 


Forms oF PLeapING. Vol. II. By Austin Abbott. Completed for 
publication after his decease by Carlos C. Alden. New York: Baker, 
Voorhis & Co. 1899. pp. xxxix, 805-1858. Review will follow. 


CasSES AND STATUTES ON THE PRINCIPLES OF CODE PLEADING, with 
notes. By Charles M. Hepburn. Cincinnati: W. H. Anderson & Co. 
1899. First instalment. pp. 160. Review will follow. 


HANDBOOK OF THE LAW OF NEGLIGENCE. By Morton Barrows. St. 
Paul, Minn.: West Publishing Co. 1g00. pp. xii, 634. Review will 
Sollow. 


CiviL PRocEDURE AT ComMoN Law. By Alexander Martin. Boston: 
The Boston Book Company. 1899. pp. xxxii, 416. Review will follow. 


Some Recent Criticism oF GELPCKE versus Dusuque. By Thomas 
Raeburn White. Philadelphia. 1899. pp. viii, 96. Review will follow. 


Wir anD Humor. By Marshall Brown. Chicago: T. H. Flood & 
Co. 1899. Review will follow. 
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THE TEACHING OF ENGLISH LAW 
AT HARVARD: 


AN English law be taught at the Universities? 

This question was, some sixteen years ago, raised in my in- 
augural lecture at Oxford. The answer then given, on theoretical 
grounds, was that English law could be effectively taught at the 
Universities by duly qualified teachers to duly intelligent students. 
It is now in my power to assert with confidence that my speculative 
conclusion is proved to be correct by the irrefutable results of 
American experience. Wherever the law of England prevails 
throughout the American continent the best instructed and the 
ablest lawyers have been grounded in its principles by professors. 
The schools of New York, of Chicago, of Ontario, of Nova Scotia, 
of Boston, and, above all, of Harvard, establish the fact, or (as our 
lawyers of the older school might put it) give plausibility to the 
paradox that English law can be taught at Universities, and be 
taught by University professors. On the other side the Atlantic, 
indeed, the truth of this conclusion is treated as established past 
dispute. It will further be admitted by every competent judge that 
nowhere throughout America is law taught so thoroughly as at the 
University of Harvard. The Harvard Law School has, compared 
with other institutions of the United States, an ancient history. It 
practically owes its existence to the labors of Story, and it is a mat- 
ter of interest to any member of a college where lectures were de- 
livered by Blackstone to learn that Mr. Viner’s noble endowment, 
in its effect on the study of English law, has surpassed the hopes 
or the dreams of its founder. It led directly to the production of: 
the famous “ Commentaries on the Laws of England; ”’ it led indi- 
rectly to the prosperity of the Harvard Law School, for, under the 
influence, as it may be supposed, of Viner’s example, Dane, who 





1 This article is reprinted from the “Contemporary Review” (November, 1899), 
and distributed under the auspices of the Harvard Law School Association, by the 
kind permission of Professor Dicey, and of the publishers of the “Contemporary 
Review.” The delivery of the lectures given by Professor Dicey at Harvard last year 
was brought about by the Association; and in consequence of the great value of the 
critical judgments formed by him it has been deemed well worth while to make a per- 
manent record of his views for all students and others interested in the Law School. 
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curiously enough was, like Viner, the author of an Abridgment of 
Law, founded the chair which was first occupied by Story. But 
though other eminent men aided and followed Story, the restorer, 
we may almost say the second founder, of legal education at Har- 
vard is Professor Langdell. His labors have been nobly seconded 
by colleagues such as Thayer, Gray, Ames, and others, all of whom, 
by their names and by their writings, are known to every educated 
English lawyer, and have been crowned with complete success. The 
prosperity and the greatness of the Law School is almost visible. It 
has, through the fame which has brought to it lavish donations, ac- 
quired large pecuniary resources. The Law School forms a sort of | 
University within the University. Its library constitutes the most 
perfect collection of the legal records of the English people to be 
found in any part of the English-speaking world. We possess noth- 
ing like it in England. In the library at Harvard you will find the 
works of every English and American writer on law; there stand 
not only all the American reports —and these include, as well as 
the reports of the Federal courts, reports from every one of the 
forty-five States of the Union — but also complete collections of 
our English reports, of our English statutes, and of the reports and 
statutes of England’s colonies and possessions. Neither in Lon- 
don nor in Oxford, neither at the Privy Council nor at the Colonial 
Office, can one find a complete collection either of American or 
even, astounding as the fact sounds, of our Colonial reports. The 
library meets the wants (which, by the way, are very different) both 
of trained lawyers and of students. I have dwelt upon the library 
because it is an outward and visible sign of the spirit of study and 
enthusiasm which gives life to the Law School. But it is in its 
students and its professors, in its crowded lecture-rooms and its 
admirable teaching, that lies the true glory of Harvard. It is a 
great thing that teachers whose merit is the thoroughness of their 
instruction should, within the last fifteen years, have raised the 
number of the students from 150 to about 550, and should find that 
the one obstacle to further progress — and it is, under the Harvard 
system, a very real obstacle —lies in the number of their pupils. 
The crowd of learners for the moment almost exceeds the physical 
capacity of the teachers. But the final triumph of the Harvard 
professoriate is one of which no one but an Englishman well versed 
in the traditions of English law can appreciate the greatness. The 
professors of Harvard have, throughout America; finally dispelled 
the inveterate delusion that law is a handicraft to be practised by 
55 
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rule of thumb and learned only by apprenticeship in chambers or 
offices; they have convinced the leaders of the Bar that the Com- 
mon Law of England is a science, that it rests on valid grounds of 
reason, which can be so explained by men who have mastered its 
principles as to be thoroughly understood by students whose aim 
is success in the practice of the law. 

My aim is to expound the conditions and the character of the law 
teaching at Harvard, and thus explain the causes of its success, and 
then to consider what are the lessons, if any, which can be learned 
by our Law School at Oxford from the experience of Harvard. 

The Harvard Law School is a professional school for the practical 
teaching of English law, and is conducted by professors. 

This statement embodies a fundamental fact, of which the critic 
of Harvard should never lose sight ; it covers two different points, 
each of which needs separate attention. 

The Harvard Law School is a professional school. 

Its classes are attended by men who are B.A.s of Harvard or of 
some other University, where they have already received an ade- 
quate general training. They have not necessarily, nor, as I believe, 
generally, mastered even the elements of law. In this respect they 
stand in the position of undergraduates beginning to read for our 
Jurisprudence School at Oxford. But in other respects the student 
at the Harvard Law School differs from an Oxford undergraduate. 
He is a man of twenty-two or twenty-three, who, having passed 
through his University career, wishes to prepare himself for the 
Bar; he joins the school with the practical object of acquiring 
knowledge of law. He is to be compared with a student of an Inn 
of Court who is eating his terms and beginning to read in chambers, 
or with a young articled clerk who attends classes at the Incorpo- 
rated Law Society in order to pass his final examination. At the 
school our student remains for at least three years, and goes through 
a carefully prepared three-yearly course. In order to obtain the law 
degree he must have attended at least fifteen sets of lectures. 
These sets are arranged so as to meet the requirements of men of 
each year, though in the latter two years a student is allowed free 
choice of subjects. At the end of each academical year he is ex- 
amined in the topics of his lectures by the professor whose classes 
he has attended, and is not allowed to pass on to the studies of the 
next year unless he has satisfied the examiner. A degree is ob- 
tained by success in each of the yearly examinations, and students 
who pass with special success have their merits recognized in 
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something like a class list. But, be it noted, the obtaining the 
; degree, and a good degree, is not the student’s primary object. 
What he wants to achieve is to learn English law and to acquire a 
high reputation for legal knowledge both amongst the professors 
and amongst his fellow-students.! 

Any man who has mastered the principles which govern the 
large departments of law to which the attention of students at 
Harvard is directed, and many of such students achieve this ardu- 
ous task, undoubtedly begins his professional life with an amount 
of knowledge rarely possessed by an able barrister on his call to 
the Bar, and never, as a rule, acquired by any young Englishman 
when he begins to read in chambers. Yet, though the advantage 
of such preliminary knowledge to a person who intends forthwith 
to begin the practice of the law is obvious, the experience of an Eng- 
lish lawyer, imbued with the traditions and habits of the English 
Bar, inevitably suggests a curious question. 

How is it that young Americans, who are keenly enough alive 
to the importance of actual success in the battle of life, are willing, 
or even eager, to spend three or four of the best years of their 
lives, say from twenty-two to twenty-five or twenty-six, in a course 
of preparatory professional study which no young man aspiring to 
eminence at the English Bar would dream of pursuing? How is 
it, to put the same problem in another form, that study at a law 


































1 The studies followed may be best understood by giving a brief synopsis of the 
curriculum pursued by a very distinguished student : — 
Year J. 

(1) Contracts. 

(2) Torts. 

(3) Property. (Real and Personal Estates ; Landlord and Tenant, etc.) 

(4) Criminal Law. 

(5) Civil Procedure at Common Law. 


Year JI. 
(1) Evidence. 
(2) Property. (Conveyances, Wills, Exors., etc.) 
(3) Bills and Notes. 
(4) Trusts. 
(5) Jurisdiction and Procedure in Equity. (General principles of unreformed 
English Chancery Procedure, etc.) 
Year I/l. 
(1) Constitutional Law. 
(2) Corporations. 
(3) Partnership. 
(4) Property. (Conditional Limitations, Perpetuities, etc.) 
(5) Equity, Jurisdiction and Procedure. (Specific Performance, etc.) 
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school is to a young American to a great extent the equivalent of 
what reading in chambers is to a young Englishman ? 

It is possible to offer a partial, though not a complete, explana- 
tion of what must always to an English critic seem a paradox. 

A high law degree, or, indeed, any degree obtained at a Univer- 
sity, may be in the’United States, as it is in England, of little 
worth by way of an introduction to business. But a reputation 
gained at Harvard for extensive and accurate knowledge of law 
and for dexterity in legal argument may well in America promote 
a young man’s success as a lawyer in a way in which no University 
reputation whatever can in England foster his success at the Bar. 
In the United States there exists no distinction between barristers 
and solicitors, and the combined business of a barrister and of a 
solicitor is carried on by firms. The number, further, of lawyers 
is immense: it were hardly an exaggeration to say that every man 
who is not in business or a minister of religion is a lawyer. Hence, 
a student who at Harvard has acquired reputation for legal talent 
finds that in one way or another his fame among his University 
contemporaries is of actual value to him in his profession.’ And 
his name, spread far and wide by his fellow-students, who are many 
of them practically in the position of what we should call country 
solicitors, must, I conjecture, when he becomes an actual member 
of a firm, or, as is often the case, sets up in business for himself, 
tend to bring work to him. In any case I am convinced that the 
fusion of the two branches of the legal profession, whatever its 
other good or bad results, facilitates the acquisition of business by 
young men of ability and of repute among their contemporaries to 
an extent which is not easily realized by the practising lawyers of 
England. If you think the matter out, the truth of this conclu- 
sion becomes pretty clear. Clients need in the lawyer whom they 
consult both experience and ability, and, of the two, experience is 
the more important. Now, in the system prevailing in England, 
a barrister beginning his career cannot, even should he possess the 
legal knowledge of Eldon or the rhetorical genius of Erskine, lay 





1 A friend, who is thoroughly well-informed upon this matter, writes to me from 
Harvard as follows: “ Our young Honor Graduates are recognized as desirable men 
because of their ability to deal with legal problems, and, as a rule, secure positions in 
offices where they receive a small salary from the first. I receive letters every year 
from lawyers in Boston, New York, Chicago, and other cities asking me for the names 
of some men about to graduate cum /aude whom I can recommend for a position in 
their offices. The cum /aude men form from one-eighth to one-fifth of the class.” 
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claim to experience. But if the same young barrister could be 
taken into a firm of repute, the firm would supply experience in 
the persons of the elder and leading partners, whilst the young 
man of special talent would import his new or peculiar genius into 
the firm. This is in reality the state of things in the United 
States. The client who comes to a firm cannot be expected to 
entrust his business to young Mr. Jones, though he may know Mr. 
Jones to be one of the cleverest fellows of his year at Harvard ; but 
he may well trust Mr. Jones when Jones’s inexperience is corrected 
by the mature prudence of the senior partners, Brown and Robin- 
son. To this it must be added that a firm has, from the nature of 
things, an interest in attaching to themselves a young man of 
ability, whether as a clerk or a partner. This rule works, though 
in a way which does not arouse attention, among English lawyers. 
A distinguished firm of solicitors will assuredly at times take as a 
partner a man recommended only by his talent and character, and 
the habit which, only within a very recent period, has become rec 
ognized among barristers of employing “ devils,” apparently marks 
the growth of a system of legal partnership. However this may 
be, it is certain that a University reputation tells professionally far 
more in America than in England. Those who have read the 
charming biography of Lord Bowen may have noted that his suc- 
cess at the Bar was for some years doubtful, and it seemed at one 
moment to be on the cards that he might be drawn away from ill- 
remunerative labors as a counsel by the brilliancy of an assured 
success in literature. If a man gifted with such genius as Bowen 
were to appear in the Law School at Harvard, he would not, I am 
convinced, after a call to the Bar, be compelled to wait for some 
years before his legal talents became known and were acknowl- 
edged in the practical form of business. The value, then, of repu- 
tation gained in the Law School is one reason why young men are 
willing to devote to its courses three of the best years of their 
early manhood. A second reason, however, is that the teaching 
they receive exactly meets their intellectual needs. 

The Harvard Law School ts a professorial school. 

This statement means much more than the enunciation of the 
truism that the teaching of Harvard is carried on by professors: it 
means that the aim of this teaching is to exhibit English law to 
students as a science, and to impress upon them the knowledge 
of its fundamental principles. 


Professor Langdell has, in a well-known address, admirably de- 
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fined the lines on which the Harvard system has, under his guid- 
ance, been built up :— 


“T have tried to do my part towards making the teaching and the study 
of law [at Harvard] worthy of a University ; towards making the vener- 
able institution of which we are celebrating the two hundred and fiftieth 
anniversary a true University, and the Law School not the least creditable 
of its departments ; in short, towards placing the Law School, so far as 
differences of circumstances would permit, in the position occupied by 
the Law Faculties in the Universities of continental Europe. .. . 

‘*To accomplish these objects, . . . it was indispensable to establish 
at least two things: first, that law is a science ; secondly, that all the 
available materials of that science are contained in printed books. If 
law be not a science, a University will best consult its own dignity in de 
clining to teach it. If it be not a science, it is a species of handicraft, 
and may best be learned by serving an apprenticeship to one who prac- 
tises it. If it be a science, it will scarcely be disputed that it is one of 
the greatest and most difficult of sciences, and that it needs all the light 
that the most enlightened seat of learning can throw upon it. Again, 
law can only be learned and taught in a University by means of printed 
books. If, therefore, there are other and better means of teaching and 
learning law than printed books, or if printed books can only be used to 
the best advantage in connection with other means—for instance, the 
work of a lawyer’s office, or attendance upon the proceedings of courts 
of justice — it must be confessed that such means cannot be provided by 
a University. But if printed books are the ultimate sources of all legal 
knowledge ; if every student who would obtain any mastery of law as a 
science must resort to these ultimate sources ; and if the only assistance 
which it is possible for the learner to receive is such as can be afforded 
by teachers who have travelled the same road before him — then a Uni- 
versity, and a University alone, can furnish every possible facility for 
teaching and learning law. I wish to emphasize the fact that a teacher 
of law should be a person who accompanies his pupils on a road which is 
new to them, but with which he is well acquainted from having often 
travelled it before. What qualifies a person, therefore, to teach law is 
not experience in the work of a lawyer’s office, not experience in dealing 
with men, not experience in the trial or argument of causes — not expe- 
rience, in short, in using law, but experience in learning law; not the ex- 
perience of the Roman advocate or of the Roman pretor, still less of the 
Roman procurator, but the experience of the Roman jurisconsult. 

‘My associates and myself, therefore, have constantly acted upon the 
view that law is a science, and that it must be learned from books.” ? 





1 “ Harvard College: a Record of the Commemoration, November 5th to 8th, 1886, 
on the two hundred and fiftieth Anniversary of the Founding.” — Professor Langdell’s 
Address, pp. 84-86. 
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The essential doctrine, therefore, of the school may be summed 
up in two statements — first, that English law is no mere handi- 
craft or art, but a science to be deduced from a limited number of 
principles ; and, secondly, that the nature and the application of 
these principles are to be learned from books, or in effect, as this 
maxim is interpreted at Harvard, from law reports. 

By the strictest adherence to this doctrine, Professor Langdell 
and his eminent colleagues have given to their teaching a character 
which is at once scientific (7.e. logical) and practical. 

Their teaching is scientific because their whole aim is to eluci- 
date the principles of English law. 

They rate low —a lawyer brought up under our English system 
is inclined to say too low — the advantage to be gained from read- 
ing in chambers.’ They appear slightly inclined to forget that law 
must always be partially a handicraft, and that even a scientific 
knowledge thereof is increased by the intimate acquaintance with 
the actual working of law which is gained from apprenticeship ; if 
practice needs theory in order that it may be intelligent, scientific 
theory stands in need of practice in order that it may escape un- 
reality. Still, in substance the masters of the Law School are 
right. The merely empirical acquisition of legal maxims and the 
practice of law by rule of thumb have been so much overrated that 
teachers do well to thrust into prominence the logical aspect of a 
great legal system. 

The teaching, moreover, of the Harvard professoriate, though 
scientific, is as far removed as possible from being abstract, and is, 
in the best sense of the word, practical. 

The teachers at Harvard are saved from the unreality and vague- 
ness which are apt to infect speculative jurists, not only by their 
knowledge that they are educating their students for a definite pro- 
fessional purpose — namely, success as lawyers — but also by their 
intense enthusiasm for the Common Law of. England, or rather of 
the English people. They are apostles of English law. They 
possess, indeed, far too much liberality of spirit to underrate the 
instruction to be gained from the comparison of different legal 
systems. But topics such as Jurisprudence or Roman Law play 
after all a subordinate part in the Harvard curriculum. It is to- 





1 The conjecture may be hazarded that reading ina lawyer’s office, which resembles 
the office of a solicitor, is not the intellectual equivalent to reading in the chambers of 
a leading barrister or (what is now to the great loss of students impossible) to reading 
in the chambers of a Special Pleader. 
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wards the elucidation of the principles of the law of England that 
the attention of the teachers of Harvard is directed ; their constant 
effort is to impress upon the minds of their pupils the history and 
the full meaning of these principles, as developed in the United 
States. And this insistence upon the fundamental conceptions of 
English law has given a peculiar turn to the very mode of thought 
prevalent in the Law School. Holmes’s “Common Law,” Lang- 
dell’s “ Summary of the Law of Contracts,” Gray’s “ Rule against 
Perpetuities,” Thayer’s “ Preliminary Treatise on Evidence in the 
Common Law,” Professor Ames’s most interesting essays on 
various legal topics, as, for example, on “ Consideration,” prove (if 
proof were needed) that their authors are thinkers of no common 
power. But these works also prove that the theoretical specula- 
tions of the writers have grown out of their profound study of the 
law of England. In truth, the thinking no less than the teaching 
of. the Law School has received an unmistakable impress from the 
genius of Professor Langdell. Turn to his book on the “ Law of 
Contract.” It is full of acute logical thought, which is often ex- 
pressed in the clearest language, though sometimes with a terse- 
ness and concision which perplex trained lawyers who are less 
skilled than the professor in legal reasoning, and cannot pretend to 
his minute and unrivalled acquaintance with the history of English 
case law. It is emphatically the work of a thinker, but every line 
of the book shows that the study of the law of England has both 
stimulated and trained Professor Langdell’s own immense analytical 
power, and that upon the study of the law of England by his pupils 
he relies, and not in vain, as the means for teaching them the 
most important of all lessons—to think for themselves. 
Consider again carefully the latest and most perfect product of 
legal speculation sent us from Harvard by Professor Thayer. His 
“ Preliminary Treatise on Evidence” is almost oppressive in the 
weight of its legal erudition, and a captious or indolent critic may 
regret that a writer who, on the topic he has made his own, can 
speak with decisive authority, should trouble himself with the ex- 
planation or reconciliation of dicta delivered by judges or text 
writers, many of whom possess not half Professor Thayer’s intel- 
lectual power, and none of whom have explored the foundations of 
the law of evidence with half his thoroughness. His elaborate ac- 
count of the development of the rules of evidence in connection 
with trial by jury shows his mastery of legal history ; his logical 
exhibition of the principles of evidence exhibits a capacity for 
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subtle analysis which is likely to be underrated because of the very 
clearness with which its results are expressed; but the point upon 
which for my present purpose it is most necessary to dwell is that 
Thayer, like Langdell, is immersed in the Common Law ; they are 
both of them such thorough lawyers that they have been compelled 
to work out for themselves a system of legal philosophy. Thus, 
while jurists — such, for example, as Sir Henry Maine — have been 
impelled by their interest in legal theory or the problems of history 
to study the principles of English law, the body of American 
teachers and thinkers, of whom Langdell and Thayer are typical 
examples, have been impelled by their passion for the law of 
England to become masters of the philosophy and history of law. 
It is worth while insisting upon this special attachment exhibited 
by the leaders of the Harvard Law School to the concrete law of 
the English people, because it specially qualifies them to maintain 
that peculiar form of teaching which is at once scientific and pro- 
fessional. They train a student in the study of elementary princi- 
ples and in the rigid application of logic to the solution of legal 
problems. But they keep him close to legal facts. They never 
forget, or suffer him to forget, the Reports; they have always 
before their minds the necessity for explaining and harmonizing 
the recorded judgments of American tribunals. Hence their pupils 
are taught not only to think, but to think, if the expression may 
be used, legally ; and gain an invaluable knowledge, not only of 
cases, but of the proper use of cases as the basis of argument. 
Here we touch upon the most salient and original feature in the 
Harvard method of instruction. This characteristic or peculiarity 
is that tuition is in the Law School grounded upon the study of 
cases, and is in its form catechetical. The way in which this sys- 
tem works is curious. Suppose a student utterly unacquainted 
with law, as are most young men when they enter the Harvard Law 
School, to be an attendant, as the present writer had the happiness 
to be, at Professor Ames’s lectures on the Law of Contract. From 
the first moment he joins the class he has placed in his hands the 
huge collection of contract cases edited by Langdell. The cases 
are placed under different heads, as, for example, under “ Offer and 
Acceptance,” and under each head are arranged in historical order. 
Our student is neither assisted nor confused by printed comments. 
He is left without the aid even of head-notes ; he knows that he 
must prepare for the lecture, or, as it is sometimes aptly called, 


“exercise,” say the first nine or ten cases in the book. He must, 
56 
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if he can, see their point. He reads, I presume, in some book on 
the Law of Contract the chapters bearing on the topicin hand. He 
then comes with from 100 to 200 companions to the lecture. Pro- 
fessor Ames has the names of the students before him. He calls 
now upon one, now upon another, to state the result of a definite 
case. He asks questions about it ; he raises every point that the 
case contains; he suggests, in the way of question, variations on 
the case ; he states, in the form of observation, its real gist. This 
plan of plunging a pupil at once into a mass of cases seems, when 
one first hears of it, a hopeless one. Asa matter of fact its success 
in the hands of a master such as Professor Ames is patent. It is 
the Socratic method applied to law and is infinitely stimulating. 
The whole class are kept alive. Foolish answers or impertinent 
answers — and of the latter I heard none whatever — are checked 
by the capacity of the teacher and the opinion of the class. No 
man willingly plays the fool before his class-mates. What to me 
was more surprising was the way in which skilful catechetics not 
only exhausted every case, but brought out the general principle 
which the cases, or set of cases, illustrate. If there be a case which 
every teacher of the Law of Contract thinks he knows thoroughly, 
it is Williams v. Carwardine, and over Williams v. Carwardine 
Professor Ames and his students were lingering lovingly when I 
first joined the class. The discussion is unforgettable. It was 
perfectly orderly ; it was filled with animation. The principle in- 
volved was impressed upon me as it never had been before, and, 
well worn as is Williams v. Carwardine, it was shown to hold more 
of law than I had hitherto suspected that it contained. 

Some branches of thé law, such, for example, as the Law of 
Contract or the Law of Torts, lend themselves with special facility 
to the catechetical method, whilst others, such as the Law of Real 
Property, are less suited for it. The proportion, therefore, in 
which current dissertation ought to be mingled with questions 
must be regulated by the nature of the topic to be taught and in 
accordance with the judgment of the teacher. Still, though the 
degree to which the system of question and answer is relied upon 
varies considerably in different courses of lectures, the catechetical 
method based on the study of cases is applied at Harvard more or 
less to all branches of English law, and this system, as conducted 
by lawyers of eminence, has two special merits. 

In the first place, it forces young men to rely on their own 
efforts to learn rather than let themselves be taught, and must be 
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a great preservative against cramming. It gives the students at 
Harvard much the same kind of stimulus which is felt by a young 
man when he begins to read for the Bar, and, having entered 
chambers, is called upon for the first time to draft a claim or to 
write an opinion. The claim is drawn wrong and the opinion is 
worthless, but the student’s effort to obtain knowledge by applying 
his mind to the solution of a given case is worth more than scores 
of lectures. 

The Harvard system, in the next place, calls into play the dis- 
putatious instincts of the whole class. Great, indeed, is the value 
of the art of contradiction. Young men learn more from wrangling 
than from reading. The problems of the lecture-room turn into 
the disputes of the boarding-house, and points of law are discussed 
with the eagerness and with the ignorance with which in Oxford, 
some forty years or more ago, young men used to discuss, as I 
trust they still do discuss, problems raised by the Ethics or the 
Politics of Aristotle. Even from an educational point of view 
the Harvard B. A. may gain as much from wrangling as does the 
Oxford undergraduate. It is intellectually as stimulating to deter- 
mine whether an agreement falls within the fourth section of the 
Statute of Frauds, or whether the true basis of contractual obliga- 
tion be actual agreement of minds or merely the expression thereof, 
as to decide whether the benefactor loves the object of his benevo- 
lence more than he is loved in return, or whether the good citizen 
must of necessity be the good man. From the professional point 
of view the B.A. of Harvard has certainly the best of it. The 
Aristotelian questions which vague memory still recalls to me have 
their interest, but the answers thereto have no importance in the 
conduct of life. To the practising lawyer the interpretation of the 
Statute of Frauds or thorough mastery of the essentials of a con- 
_tract may turn out of great utility. 

It is what a student thinks and talks about outside the class- 
room far more than what he hears in lecture which gives him his 
true education; and for the success of the Harvard method it is 
essential that students should be perpetually engaged in the exam- 
ination and discussion of cases. 

This end is achieved by the encouragement of two institutions, 
both characteristic of Harvard. 

First — The Law Clubs and the Moot Courts. 

Take as the type of a Law Club the Pow Wow, which did me 
the honor to invite me to one of its sittings. It is a club formed 
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and conducted by students, and is much such a body as might 
meet of an evening at Oxford to read essays on religion, morals, 
politics, or art. But it is a club which means business, and does 
it; it exists for the sake of holding legal arguments, carried on, 
as far as may be, subject to the formalities and to the conditions 
under which they would be carried on in a real court. It is, in 
fact, the elaborate imitation of a court, or rather of a body of courts. 
The intricate constitution of the Pow Wow is difficult to master, 
and its details, if accurately given, might not interest readers. 
Two or three facts are worth mentioning, as giving some idea of the 
nature of the society. The club elects three courts: eight members 
from the men of the first year form the superior court, eight from 
the men of the second year the supreme court, and eight from the 
men of the third year the court of appeals. Every arrangement 
about these courts is carried out with the utmost seriousness, and 
the object aimed at and attained is that argument should be carried 
on by members of the club before a court which, from the standing 
of the judges, should have greater knowledge than, and therefore 
carry authority with, the men arguing before it. Everything is 
done to give solidity and seriousness to the argument. First, a 
case is made up with great care, which may take the form either 
of an agreed statement of facts or of a special verdict, or of a 
demurrer. It is “settled” by the person who is to preside over 
the court during the argument, and who in general would be a 
member of the tribunal immediately above the court in which the 
case is heard. Two members of the club are assigned to argue 
the case (which always raises some difficult point) as counsel. A 
week before the argument the counsel hand in to the court a list of 
all the authorities they are going to cite. Hence, before the court 
meets the whole bearing of the case is known to the presiding 
judge and his colleagues, and he is able to guide the argument 
with intelligence.! Before the day for argument the case is well 
known to most of the club. The members attend in a thoroughly 
critical spirit. The case is most carefully argued before the court ; 
when it ends, each judge delivers a judgment or, as Americans 





1 Example of Club Court Case.—Story v. Townsend. Story was possessed of a 
piece of land, and Townsend, being desirous that his friend Eaton should get title to 
said land, agreed to pay Story $1000 on Story’s making a conveyance to Eaton of the 
land. Both parties to the contract promised to perform. After a reasonable time had 
elapsed, Story offered to execute and deliver a conveyance of the land, when Townsend 
discharged him from making any conveyance. Townsend refuses to pay the $1000, 
and Story brings this action for damages from non-performance of the contract. 
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would say, an opinion, and the chief is expected in the course of a 
week or so to hand in to the club a written judgment. All this 
may sound like child’s play. It is nothing of the sort. American 
students, whether at Harvard or Princeton, take themselves very 
seriously. The counsel and the audience are all in earnest. 
The counsel wish to gain a reputation for legal knowledge and 
skill in argument; the hearers come to sharpen their power of 
legal criticism and discernment. The result is pre-eminently 
satisfactory. At the hearing at which it was my good fortune 
to be present everything went on with the utmost order. A 
stranger might have fancied he was listening to the proceedings 
of a court. Nothing, indeed, was said of any marked brilliancy, 
but the audience showed unmistakable interest, and the reasoning 
was sound and business-like. The arguments, indeed, were just of 
the kind to which an English judge would have given attention if 
presented by a youthful barrister. The full merit of the proceed- 
ings was appreciated by a critic only when he learned that the 
youths who argued were young men of the first year. It was 
astonishing to see how soon, under good training, young men could 
acquire the legal habit of mind. 

Law Clubs are the creation of students though they are favored 
by professors. The Moot Court is a University institution. It is 
a meeting at which the whole Law School is assembled, and whilst 
a Law Professor sits as judge, young men, generally in their third 
year, argue some difficult point of law in the manner which would 
be required of a barrister when appearing, for instance, before the 
Supreme Court of the United States. In the Law Schools through- 
out the Union these Moot Courts exist, and care is taken to train 
young men in every kind of argument in which, when they begin 
to practise, they may be called upon to take part. At the Boston 
Law School, for example — which, though its objects are more 
immediately practical than those aimed at by the School at Har- 
vard, is an excellent institution —I heard two young gentlemen 
make an application for an amendment of pleadings. Nothing in 
its way could be better. The truth is that whether in the clubs or 
in the Moot Courts young men gain an amount of practical train- 
ing which must be invaluable, and the want whereof hampers 
every English barrister, however able or learned, when, for the 
first time, he has to address a real jury or argue before a real 
judge. But the practical advantages obtained from the Law Clubs 
and Moot Courts sink into nothing compared with the benefit 
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which these institutions confer upon students by kindling ardent 
interest in legal problems. 

Secondly — The Harvard Law Review. 

If the Law Clubs stimulate debate, the REvIEW encourages 
learning. Its pages contain admirable work by the ornaments of 
the American Bar and the American Professoriate. But while the 
REvIEw is known to all Englishmen interested in legal speculation, 
few of us are aware that this important periodical is managed by the 
students of the Law School. Admission to the editorial body, con- 
sisting of some sixteen or seventeen persons, is an object of natural 
ambition to the elder students. To take part in the work of edit- 
ing is one of the best occupations of men in their third year who, 
having reached the age of about twenty-four or twenty-five, have 
advanced far on the road towards the acquisition of sound legal 
knowledge. 

The constant and scientific study of cases under the guidance of 
eminent lawyers, practice in the Law Clubs or Moot Courts, assid- 
uous labor in the editing of the Law Review—these are the means 
by which the teachers of Harvard keep alive the vivid interest of 
students in the problems presented by the living law of England 
and of America. Hence their splendid and undoubted success. 


‘““ Mr. Brandeis describes ‘ the ardor of the students.’ Professor Ames, 
writing of the School ten years ago, said : ‘ Indeed, one speaks far within 
bounds in saying that the spirit of work and enthusiasm which now pre- 
vails is without parallel in the history of any department of the Univer- 
sity.’ What was true then is at least equally true now. The students 
live in an atmosphere of legal thought. Their interest is at fever heat. 
One of the professors informed me that nine out of ten of his pupils 
study hard. If they had had a period of idleness at the University it was 
in their Arts course. The entrance into the Law School they looked 
upon as the entrance into the real work of life.’’? 


What, then, are the lessons to be learned by Oxford from the 
example of Harvard? 

To some observers, and notably to my friend Dr. Birkbeck Hill, 
who, in his “ Harvard College by an Oxonian,” has given the best 
description with which I am acquainted of an American University, 
and who, like myself, has been captivated by the charm and the life 
of the Law School, the one conclusion which appears to suggest 
itself is this: that the teachers of law at Oxford should note what 





1 Birkbeck Hill, Harvard College by an Oxonian (1894), p. 261. 
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has been achieved in the United States and go and do likewise, 
and, by changes which appear to him comparatively slight, raise 
up an institution which may rival the fame and share the prosperity 
of the Harvard Law School.! This view is one naturally taken by 
an outsider, and it is one, I may add, which the teachers at Oxford, 
who, whether they be termed professors, tutors, readers, or lec- 
turers, are, 1 may venture to assure our critic, zealously devoted 
to their work, would be glad, were it possible, to accept. But Dr. 
Hill’s doctrine, though natural, could not be accepted by any law- 
yer, either from the United States or from England, who had 
examined from the inside the working of the American and the 
English law schools. There exists, as has been pointed out in 
these pages, an essential difference in their position. The aim, 
indeed, of the Law School at Harvard is the promotion of scientific 
legal education, and such is also the aim of the Law School at Ox- 
ford. But the aim of the Law School at Harvard is professional ; 
its pupils are men reading for the Bar. The aim of the Law School 
at Oxford is, and ought to be, to a great extent, educational; most 
of the men who attend it are youths going through a course of 
University training. Hence the stimulus to work in the one case 
is, in the main, the desire to master the principles of law with a 
view to professional success; the stimulus to work in the other 
case is the desire, and the perfectly legitimate desire, to obtain a 
good place in the class list; and, let it be added, the desire to gain 
real knowledge with a view to professional eminence is, on the 
whole, a much stronger, as also a much wholesomer, kind of stimu- 
lus than an ardent wish for a First Class. These differences are 
essential; they cannot, whatever our wishes, be overlooked. They 
determine, to a great extent, the course of instruction; they ex- 
plain, for instance, the far greater prominence given at Oxford than 
at Harvard to speculative subjects, such as Roman Law, Jurispru- 
dence, International Law, which have a high educational value, but 
will in general not greatly aid a barrister in the discharge of his 
professional duties; he may assuredly be fortunate enough to ac- 
quire a large practice, and yet not once in the course of ten years 
come across a case requiring for its solution a knowledge either of 
Roman or of International Law. The differences pointed out fur- 
ther explain and amply justify the great stress laid at Oxford upon 
examinations and class lists, and the comparatively slight stress laid 





1 Harvard College by an Oxonian, pp. 264, 265. 
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upon them in the United States. There is no need to compel or 
induce a youth to work by the hope of a First Class, or the fear of 
being plucked when he is urged to labor by incipient and ardent 
professional ambition. Every teacher who keeps his eyes open 
must have been struck by the way in which not only the industry 
but the intellectual energy of many a young man is increased 
when he passes from the University to a barrister’s chambers or 
a solicitor’s office. 

To say that an English University cannot, as regards the teach- 
ing of the law, copy Harvard is a very different thing from saying 
that the experience of the great American Law School does not 
contain valuable lessons for us at Oxford. 

The experiment set on foot by Professor Langdell and carried 
out by himself and his colleagues, establishes the pre-eminent 
value of the catechetical system as applied to the study of cases. 
The most that can be said against the scheme of instruction pur- 
sued at Harvard is that its merits would be increased if it were 
supplemented to a greater extent than it is by the kind of lectures 
which are to be heard at English and at Continental Universities. 
The teachers of Harvard are admirable expositors of legal theories : 
there is no reason why they should confine themselves to the prac- 
tice of catechetics; a friend may also be allowed to add that the 
teaching of law, as probably of other subjects, at Harvard might 
gain a good deal as an instrument of education if it were possible 
to introduce more than appears to exist of the personal relation be- 
tween teacher and pupil; this intimate personal relation is the 
great merit of the tutorial system which itself may be looked upon 
as the fruit of life in college. Still, subject to these reservations, 
the Harvard method, where it can be applied, is in itself simply 
admirable. Where the pupils can be induced to perform their part 
by giving oral answers to questions asked in class, and by carefully 
getting up cases before attendance at lecture, no plan of legal 
teaching is so stimulating or so full of instruction. Nor ought it 
to be impossible, though the difficulties of achieving the end de- 
sired are considerable, for Oxford undergraduates to create for 
themselves societies for the formal conduct of legal argument. To 
extend the use of catechetics and to encourage the formation of 
law clubs are objects of which the zealous body of law-teachers 
existing at both our Universities should never lose sight. 

American experience, in the second place, shows the expediency 
of creating, if possible, a course of post-graduate legal study, in 
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which the teaching may be at once scientific and professional. The 
condition of things at Oxford suggests, at any rate, one of the 
means by which this end may be in part attained. The under- 
graduates who go into the jurisprudence school are many of them 
most promising pupils. Still they are undergraduates going 
through a University curriculum, and not men who, having taken 
a degree, are about to enter upon the profession of law. The B.A.s 
who read for the B.C.L. examination are men who have passed 
through the University course and for the most part, like the 
students at Harvard, are about to become lawyers. The B.C.L. 
examination, owing to the labors of my friends Mr. Bryce and 
Professor Holland, is an admirable one. The men who read 
for it pursue a course of study as well planned for laying the 
foundation of sound legal knowledge as can be recommended to a 
student earnestly bent on mastering the principles of law. The 
one defect, as far as the University is concerned, of the aspirants 
for a B.C.L. degree is that from the necessity for reading in cham- 
bers they rarely stay in Oxford, and thus do not provide, as they 
would otherwise do, a class of men to whom could be given serious 
post-graduate instruction. Every teacher of law at the University 
should therefore carefully consider how best to induce men reading 
for the B.C.L. degree to continue their studies, at any rate for a 
year, at the University. We may, it is to be hoped, at any rate 
when a legal University is founded in London, make good the 
claim, to the recognition of which we have already a reasonable and 
a moral right, that the holder of a B.C.L. degree should be exempted 
from the need of going through any examination as a condition for 
entering the profession of the law. This result we cannot, however, 
obtain by our own efforts: the more immediate question for the 
University is whether persons who have received a liberal educa- 
tion elsewhere, and many of whom would highly value the degree 
of B.C.L. of Oxford, may not by slight alterations in our arrange- 
ments be induced to reside and study at Oxford. This, however, 
is not the occasion for discussing details. All that can certainly 
be asserted is that the University and its teachers ought to do 
everything possible to foster study for the B.C.L. degree, and thus 
create, if possible, the serious study of law at Oxford by persons 
who have passed through their University curriculum. 

The best result, however, of the experience of Harvard is that, 
to every person engaged in the earnest teaching of the law in Eng- 
land, this experience gives immense encouragement. We learn 
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from it that, under favorable circumstances, English law can be 
taught with unlimited success by the professors and teachers of a 
University. Nor, when the matter is fairly considered, is there 
any real ground for being disheartened by the fact that the num- 
bers of our law students are fewer and the success of the Law 
School less than at Harvard. As I have insisted, the conditions 
under which law is taught in England and in the United States are 
different ; and we are all of us too apt to forget how very recent 
has been the revival of the active study of law at our English seats 
of learning. By a curious paradox, it is of older date in. the 
United States than in England. On the other side of the Atlantic 
the revival dates back at least from the days of Story. The con- 
dition of things there is much what it might now have been with 
us had Blackstone been followed by a line of successors as eminent 
and as zealous as the Commentator. Even as it is, the change 
produced within little more than thirty years is great. Within 
about that period the teaching of law both at Oxford and at Cam- 
bridge has become a reality, and is now an important part of 
University life. The energy of its teachers has been turned, and 
most wisely turned, towards the improvement of institutional 
works. The monumental “ History of English Law,” commenced 
by Pollock and Maitland; Digby’s “ History of the Law of Real 
Property ;” Holland’s “ Jurisprudence ;” Moyle’s edition of. the 
‘Institutes ” — books the merit whereof is acknowledged not only 
in England, but throughout the length and breadth of the United 
States — are signs of the movement which is making law a part of 
English literature. This shows the spirit of the time. The annals 
of Harvard conclusively attest the influence of such a spirit. 
A Law School in England can never be a copy of a Law School 
in America; but there is no reason whatever why serious students 
of law at Oxford should not, like the best students at Harvard, 
attain what is the true end of legal education, and be taught to 


“live in an atmosphere of legal thought.” 
A. V. Dicey. 





